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ENFORCEMENT OF ANTITRUST PROsCRIPTIONS AGAINST PRICE Dis- 
CRIMINATION AND PRICE CUTTING BY CHAIN STORES—THE 
A & P Case 


On November 1, 1955, the Antitrust Division of the Department of 
Justice filed a civil antitrust suit and a criminal information against Safe- 
way Stores, Incorporated, charging them with violation of the Sherman 
and Robinson-Patman Acts.’ The complaint and the information allege 
that Safeway has attempted to monopolize the retail grocery business in 
certain cities in Texas and New Mexico by establishing arbitrary sales 
quotas for each of its stores in these areas. They charge that Safeway has 
sought to achieve these quotas, amounting to from twenty-five to fifty per 
cent of the total retail grocery business of the areas, by selling below in- 
voice costs to destroy competition and that Safeway has recouped the losses 
thereby incurred, by the sale of identical items at higher prices in stores in 
the same area where competition was less severe.” The civil complaint prays 
for an injunction against the continuance of these practices.* 


The progress of this litigation will be followed with intense interest 
both by chain grocers and by their opponents, for it reopens a highly con- 
troversial phase of antitrust enforcement that has lain quiescent since the 
conviction of A & P in 1946* on substantially the same charges” and the 
entry of a consent decree in the subsequent civil suit. The Government’s 
theory of the antitrust violation of Safeway will be closely scrutinized in 
the light of the A & P case because no rule of thumb for delimiting legiti- 
mate from illegal practices presently exists. The Safeway litigation, there- 
fore, may clarify questions raised by A & P both as to the nature of the 
illegality of price discrimination and price cutting and as to the theory 
and policy behind their proscription. It may settle an area of antitrust en- 
forcement about which there has been much controversy for the past ten 
years. 

The novelty of the A & P prosecution was the application of the 
Sherman Act instead of the Robinson-Patman Act to circumscribe the 
activities of chain stores. Prior to A & P, the Sherman Act had been used 
almost exclusively to'attack monopolistic consolidations of manufacturers 
which had the power to raise prices and exclude competition. Judged by 
these criteria, A & P was theoretically a perfect competitor in that its 
integrated operations tended to encourage competition by lowering prices 


1 United States v. Safeway Stores, Inc., et al., Cr. 9564, Cr. 9584, Civ. 3173, 
CCH Trade Reg. Rep. (Current Ct. Dec.) IP 66,207 (Nov. 1, 1955). 

2 Ibid. 

3 Ibid. 

4 United States vy. N. Y. Great Atlantic & Pacific Tea Co., 67 F. Supp. 626 
(E. D. Ill. 1946), aff’d, 173 F. 2d 79 (7th Cir. 1949); Civil No. 52-139, S.D.N.Y., 
Sept. 15, 1949; Consent Decree, Jan. 19, 1954. 

5.See DiRLAM AND KAHN, Fair COMPETITION: THE LAW AND ECONOMICS OF 
ANTITRUST Poicy (Cornell University Press, Ithaca, New York, 1954), pp. 77-81. 
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and passing on the benefits to the consumer.® Practically, however, the 
courts found that A & P abused its integration and, by destructive price 
cutting designed to increase its own volume, eliminated competition by 
subsidizing below-cost sales with profits accumulated in other phases of 
its coordinated operation. 

The controversy began with the question of whether A & P should 
have been prosecuted at all for these practices; the roots of the problem 
lay in considerations of public policy. Chain stores from their inception 
were a threat to the small retailer. By the integration of manufacturing, 
wholesaling, and retailing activities, they achieved mass buying power 
which lowered or eliminated certain standard costs and afforded them 
the capacity to cut prices to a level where the ability of the independent 
merchant to compete was seriously threatened. 

Because of their phenomenal growth in the last three decades, the 
large grocery chains have become the target of increased political investi- 
gation and legislative attack. In 1929 the United States Senate became 
concerned with the monopolistic implications of these vertically and hori- 
zontally integrated companies and ordered the Federal Trade Commission 
to undertake a comprehensive investigation of both corporate and voluntary 
chains to determine the legality of their operations and the adequacy of 
the existing legislation. The final report of the Commission, covering all 
phases of chain store activity, was completed in 1934; its major dividend 
was the Robinson-Patman Act of 1936, the so-called anti-chain store 
bill, which amended Section 2 of the Clayton Act of 1914. The original 
provision had been designed to prohibit the mediate effects of economically 
unjustified price discrimination by large sellers which threatened com- 
petition; the amended provision was aimed at the immediate goal of afford- 
ing the corner grocer an equality of rights, benefits, and privileges by out- 
lawing the preference the chains had enjoyed from special discounts and 
bonuses and from secret rebates which they exacted by their unequaled 
buying power." 

The Robinson-Patman Act added specific proscriptions. Section 2 (c), 
for example, prohibited payments of brokerage or allowances in lieu of 
brokerage except for actual services rendered by a legitimate agent in the 
consummation of a sale. It had been an easy matter for the chains to get 
shippers and producers to acquiesce in the payment of such allowances 
to employees, agents, or corporate subsidiaries of the chains. On their 
face, such transactions carried the consent of the seller; but, under the 
guise of brokerage, they created revenues which directly benefited the 
chains and reduced retail prices by a means which independent competitors 
could not employ. 

To avoid the specific proscriptions of Section 2 (c), A & P switched 





6 Fulda, Food Distribution in the United States: the Struggle Between In- 
depndents and Chains, 99 U. Pa. L. Rev. 1051, 1127 (1951). 
7H. R. Rep. No. 627 (Judiciary Committee), 63rd Cong., 2d sess. 
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its purchasing activities to so-called “net buying.” Its nationally integrated 
brokerage offices continued to derive the same price advantages through 
purchasing that it had obtained before the passage of the Robinson-Patman 
Act, but now at a price which reflected the savings accruing from not 
having to pay brokerage. 

A & P interpreted this section as permitting it to receive allowances 
which reflected cost savings to its suppliers who were saved brokerage ex- 
penses by selling to A & P. The Federal Trade Commission, however, 
disagreed,* and the Court of Appeals for the Third Circuit, in sustaining 
a cease and desist order, held that all brokerage allowances in any form 
were illegal per se, regardless of services rendered in lieu of brokerage.” 


Its maneuverings within the framework of the Robinson-Patman Act 
having been curtailed, A & P removed its operations from the sphere of 
practices specifically proscribed in the act by shifting its purchasing activities 
to sellers who did not use brokers and who could thus legitimately offer 
one low price to A & P which did not bear the burden of such a charge. 
Since the majority of A & P’s suppliers dealt through brokers for sub- 
stantial portions of their sales, it was necessary for A & P to induce their 
suppliers to abandon purchasing through brokers. In the majority of cases, 
suppliers threatened with the loss of A & P’s custom, submitted to the 
new plan, often at substantial inconvenience and in some cases at signifi- 
cant financial sacrifice. 

In addition, A & P, Safeway, Kroger and others, attempted to secure 
large discounts and advertising allowances from their suppliers, often by 
threat of withdrawal of patronage and of entering the manufacturer’s own 
field of operation. In each case, however, technical compliance with the 
requirements of the Robinson-Patman Act resulted in proceedings by the 
Department of Justice under the Sherman Antitrust Act. In January, 
1943, the Antitrust Division returned indictments against Kroger and 
Safeway in the United States District Court in Kansas City, Kansas. Both 
were charged, the Attorney General said, with 

engaging in various unlawful methods of doing business for the 

purpose of injuring or destroying independent competition. 

These methods include the obtaining of domination in selected 

areas by subsidizing underselling activities which were dis- 

continued following the disappearance of independent com- 
petition.’° 
Both companies avoided litigation of the charges and a test of the efficacy 
of the Sherman Act as a weapon of antitrust enforcement against price 


“In the Matter of the Great Atlantic & Pacific Tea Co., 26 F.T.C. 486, 513 
(1938). 


% The Great Atlantic & Pacific Tea Co. v. The Federal Trade Commission, 
106 F. 2d 667 (3d Cir. 1939), cert. denied, 308 U. S. 625 (1940). 

10 Statement by Assistant Attorney-General Sonnett, reported in CCH 
Trade Reg. Rep. (1948-1951) 61,113 and 61,124. 
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discrimination, by pleading nolo contendere. Safeway was fined $40,000 
and Kroger, $20,000." 

On February 26, 1944, the Antitrust Division filed a criminal in- 
formation against A & P in the United States District Court for the 
Eastern District of Illinois on substantially the same charges. On Septem- 
ber 16, 1946, Judge Lindley found the defendant guilty as charged and 
fined A & P $175,000.'* The conviction was affirmed by the Court of 
Appeals for the Seventh Circuit on February 24, 1949, and the A & P 
Company announced that it would not appeal further.’ 

On September 15, 1949, the Attorney General filed a civil action 
based upon the criminal conviction in the United States District Court 
for the Southern District of New York, asking for 

the complete and perpetual separation of the business of manu- 

facturing and processing food and food products now conducted 

by the defendants from the business of buying and selling food."* 

The petition also asked for the horizontal and vertical dissolution of 
A & P. Final judgment without trial was consented to by the Government 
and the defendants on January 19, 1954.?° 

While these proceedings involved the status of the large corporate 
buyer under the Sherman Act, the liability of such a buyer as a recipient 
of discriminatory price concessions under Section 2 (f) of the Robinson- 
Patman Act was tested in a complaint brought in 1950 by the Federal 
Trade Commission against the Automatic Canteen Company.’® At the 
hearing, the Commission introduced evidence that Automatic received, 
and in some instances solicited, prices that it knew were as much as thirty- 
three per cent lower than prices granted to other buyers. Automatic moved 
to dismiss the complaint on the ground that the Commission, on such a 
showing, had not made a prima facie case, but this was denied; and on 
Automatic’s failure to introduce countervailing evidence, the Commission 
entered a cease and desist order.'’ The Court of Appeals for the Seventh 
Circuit affirmed.’® 

The Supreme Court, fearing that the opinion of the Federal Trade 
Commission was susceptible of the interpretation that every buyer violated 
Section 2 (f) if he accepted a discount which the seller could not justify, 
reversed. A buyer cannot be required to prove cost saving by the seller, 





11 United States v. Safeway Stores, Inc., Cr. 7196, CCH Trade Reg. Rep. 
(Supp. 1941-1943) §52,976; United States v. The Kroger Grocery & Baking Co., 
Cr. 7197, CCH Trade Reg. Rep. (Supp. 1941-1943) 52,976. 

12 United States v. N. Y. Great Atlantic & Pacific Tea Co., 67 F. Supp. 626 
(E. D. Ill. 1946). 

13 173 F. 2d 79 (7th Cir. 1949). 

14 Civil No. 52-139, S.D.N.Y., Sept. 15, 1949. 

15 Consent Decree, Jan. 19, 1954. 

16 In the Matter of Automatic Canteen Co., 46 F.T.C. 861 (1950). 

17 [bid. 

18 The Automatic Canteen Co. v. The Federal Trade Commission, 194+ F. 2d 
433 (7th Cir. 1952). 
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the Court said, and a buyer does not violate Section 2 (f) if the low prices 
he induces are either within one of the defenses of the seller or are not 
known by him not to be within one of these defenses. Proof that the buyer 
knew that the price he received was lower than that offered other buyers 
was, thus, held insufficient to shift to the buyer the burden of introducing 
evidence to show justification.’® 

The fact that the officers and agents of Automatic were not only 
aware that they were getting discriminatory discounts, but that they in- 
sisted upon them, underscores the fact that the Supreme Court is still un- 
willing to apply a per se test where a legitimate distinction may be drawn 
between good faith purchasers and dominant, aggressive buyers. The re- 
versal by the Court emphasizes the threatened danger of placing an 
arbitrary burden of proof on bona fide purchasers, and limits, as a re- 
sult, the effective scope of Section 2 (f) of the Robinson-Patman Act. 

Essentially, thus, the prosecution of the Automatic Canteen Company 
failed for want of sufficient proof of knowledge of the illegal character 
of the alleged preferences. The suit against A & P, on the other hand, 
disclosed a plethora of adequate evidence which was introduced on this 
point at the trial. In contrast to the lack of success in Automatic Canteen, 
therefore, the success of the prosecution of A & P indicates that the ac- 
tivities for which A & P was convicted might have been condemned as 
well under the Robinson-Patman Act. 

The effect of the two decisions when placed in juxtaposition illustrates 
a two-fold dilemma for chain stores. Not only must they carefully heed 
the specific prohibitions of the Robinson-Patman Act, but they must also 
avoid too patent a frustration of these proscriptions or face the threat of 
prosecution for violation of the Sherman Act. Avenues of escape which 
previously may have existed thus seem to have been foreclosed. 

The significance of this novel and hitherto nascent potential of the 
Sherman Act justifies a close scrutiny of the organization and operations 
of A & P as well as an evaluation of the basis of its conviction and the 
theory behind its prosecution, because in it lies the key to the law and 
policy which will determine the outside of the Safeway litigation. 

Special emphasis must be placed upon the fact that Safeway is being 
prosecuted under both the Sherman and the Robinson-Patman Acts, par- 
ticularly in the light of the fact that under Section 1 of the Sherman 
Act, as applied in A & P, the shifting of the burden of proof which failed 
in Automatic Canteen under Section 2 (f) of Robinson-Patman can be 
accomplished. 

The effectiveness of the coverage of the price discrimination and 
price cutting fronts which can be accomplished by prosecution on this 
alternate basis may prove to be a further source of attack by the critics of 
the A & P decisions. It has been argued that in and of itself the A & P 


— 





19 346 U. S. 61 (1953). 
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prosecution struck at integration per se and not merely its abuses.”” This is 
shocking, if true, because it must then be predicated upon the illegality 
of mass distribution in an age of mass production, Therefore, the attacks 
in the courts on the activities of chains may be denounced as both misguided 
and excessive if they strike directly at the efficiency achieved by chains 
through integration, znd, to that degree, extend to unprecedented lengths 
the protection to be afforded small and independent business, whether 
economically efficient in the market place or not. 

If, on the other hand, past decisions and decrees indicate an intent 
to circumscribe only the abuses of integration—and it will later be shown 
that many commentators do not so interpret them—then the result of the 
Safeway litigation should be more easily predicted. A reasonable prog- 
nostication, therefore, must be based on a close and detailed evaluation 
of the A & P case, which, in the light of the Safeway prosecution, atfords 
a particular insight into this confused area of antitrust enforcement. 


THE ORGANIZATION OF A & P 


The Great Atlantic and Pacific Tea Company, at the time of the 
filing of the criminal information against it in 1944, was a monolithic 
organization, vertically and horizontally integrated, comprising twelve 
related corporations which did business in seven regional market areas. In 
1948, it operated nationally approximately six thousand stores in thirty- 
nine states and the District of Columbia; its total sales on the retail level 
for the fiscal year ending February 28, 1948, were $2,837,291,185.” 
Its two nearest competitors, also operating on a national basis, were Safe- 
way Stores, which operated 2103 stores in twenty-three states and the 
District of Columbia, with 1948 sales of $1,276,792,822,?* and the 
Kroger Company, which operated 2349 stores in a nineteen-state area, 
with 1948 sales of $825,668,000.7* Together, the three national chains 
sold 15.6 per cent of the national market and 20 per cent of all grocery 
and combination store sales; almost one-half of this figure, however, 
was controlled by A & P.** 

The operating policy and practice of the A & P organization was to 
decrease the gross profit rate in the retail stores, along with costs, and 
thereby increase the volume of sales. A low profit rate insured low prices 
to the consumer and an increased volume of sales to A & P, which drove 
down the expense rate by spreading it further, thereby producing perma- 
nent and satisfactory net profits.”® 





20 Adelman, The A & P Case: A Study in Applied Economic Theory, 63 Q.J. 
Econ. 238 (1949). 

21 Moopy’s INpUsTRIALS, 1949, Vol. 21, No. 13, p. 2753. 

22 Jd. at 2631. 

23 Ibid. 

24 Ibid. 

25 Fulda, Food Distribution in the United States, 99 U. Pa. L. Rev. 1051, 
1125 (1951). 
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The implementation of this operational principle required a two-fold 
program of cutting margins of profits on the consumer level and cutting 
costs on the purchasing level, the latter objective being achieved by obtain- 
ing better terms from suppliers than other less integrated competitors 
could secure, A & P carried out both phases of this program aggressively. 
(i) A & P asa Buyer of Manufactured Products. 

By the dual threat either to withdraw their patronage or to enter into 
manufacturing for themselves, A & P obtained from its suppliers what 
the Government called “systematic discriminatory . . . preferences”®* over 
its retail competitors in the purchase of manufactured and processed food 
and food products. A & P garnered price discounts and advantages when- 
ever the opportunity presented itself and in whatever manner they became 
available, The legitimacy of seven of these practices was called into ques- 
tion at the trial. 

Primarily, A & P sought lower prices at the purchasing level. In this 
area, its dual threat was most effective. A & P dealt primarily with small 
producers who became dependent upon the volume of A & P’s custom 
for the economically successful operation of their businesses. Prior to 1939, 
for example, A & P took sixty per cent of Ralston-Purina’s cornflake 
capacity at discounts totaling 7% cents per case. In 1939, it informed 
Ralston of the results of a cost survey whereby A & P had discovered that 
it could save 21 cents per case by manufacturing cornflakes itself. The 
implication was not only obvious, but A & P made it explicit: either Ral- 
ston must grant A & P a lower price or it would be forced to enter into 
manufacture for itself. After six months of negotiation, Ralston increased 
its discount to 171% cents per case, while discounts to other competitors 
remained 5 cents per case or less?’ It is notable that similar tactics with 
larger producers did not achieve the desired result. Thus, after the failure 
of A & P to get substantial price reductions from Crisco and Spry, it ceased 
purchasing lard products from either company and commenced its own 
manufacture.”® 

A & P’s policy with regard to brokerage discounts has already been 
outlined; at the trial, the Government charged that the pressure A & P 
brought to bear on its suppliers to abandon sales through brokers was in 
restraint of trade and hence a violation of the Sherman Act. Similar 
charges were advanced with regard to pressure by A & P to obtain re- 
munerative advertising allowances. The practice of granting such allow- 
ances is quite customary in the trade, but it was charged that while 
A & P insisted upon enjoying the fruits of such contracts, it refused to 
be committed to the concomitant responsibility of performance. Thus, 





26 Government Brief in the District Court, pp. 221 et seg., United States v. 
N. Y. Great Atlantic & Pacific Tea Co., 67 F. Supp. 626. (E. D. Ill. 1946). 

*7 Transcript of Record, Vol. 28, p. 5701, United States v. N. Y. Great 
Atlantic & Pacific Tea Co., 67 F. Supp. 626 (E. D. Ill. 1946). 

28 Ibid. 
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A & P was able to avoid the insertion in its advertising contracts of any 
specific criteria to which it would be contractually bound. It was admitted 
that A & P did an effective advertising job for its suppliers, but its shyness 
as to contractual specificity made it impossible for its suppliers to evaluate 
the monetary worth of A & P’s efforts. 

It is not questioned that A & P could, by virtue of the extent of its 
advertising activities, offer more advertising to its suppliers at lower cost. 
It is nevertheless true that as a result of the lower lineage rates that it 
obtained, A & P sold its advertising for far more than it cost and in 1940 
alone, on this activity, made a profit of over two million dollars.”® 

Further criticism was leveled against so-called “Quantity Discount” 
and “Cost Savings” agreements which A & P entered into with its sup- 
pliers. The quantity discount agreements, drawn by A & P, denominated 
specific discounts which were to accrue to A & P by reason of the volume 
of its purchases. A & P, however, never obligated itself to purchase more 
than a “large quantity,” and frequently, as a result of diversified carload 
and less-than-carload lots, the savings granted bore little relation to cost 
justifications.*° 

The cost savings agreements, also drawn by A & P, committed the 
seller to pass along to A & P “the savings in the seller’s cost of manu- 
facture, sale, and delivery, other than brokerage, in the form of a discount 
or allowance ... from the . . . regular price.”** In both agreements, the 
seller warranted that the discounts and cost savings granted were available 
to all other buyers on proportionately equal terms and that they did not 
reflect brokerage. The immediate purpose of the draftsmanship of these 
contracts was to assure A & P safety from prosecution under the Robinson- 
Patman Act by the Federal Trade Commission. The fact that A & P 
procured the signing of these contracts by coercion of its suppliers, however, 
coupled with the unfortunate proof offered at the trial that in many in- 
stances these contracts were sent to suppliers with the discount percentages 
already entered by A & P’s buying offices, again triggered the charge of 
restraint of trade and brought A & P within the proscriptions of the Sher- 
man Act. 

Finally, certain unrelated occurrences served to reinforce the con- 
clusion that A & P was abusing its purchasing power. Thus, A & P was 
found to have been able to effect a discontinuance of premium deals and 
store-door deliveries to its competitors.*? It was also able to obtain larger 
label allowances than its competitors to compensate for the higher label cost 
which A & P occasioned by using more elaborate labels on the unbranded 
goods which it purchased.** 

29 Fulda, of. cit. supra note 25, at 1091 n. 163. 

30 Appendix A to Defendant’s Brief on Appeal, Vol. II, p. 177, United 
States v. N. Y. Great Atlantic & Pacific Tea Co., 173 F. 2d 79 (7th Cir. 1949). 

81 Transcript of Record, of. cit. supra note 27, Vol. 12, p. 2773. 


32173 F. 2d at 83. 
3367 F. Supp. at 654. 
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Not only was A & P able to secure by these practices manufactured 
goods at substantially lower cost than its competitors, but it was also able, 
through the collection of the various contractual allowances and discounts, 
to aggregate a fund of resources at its headquarters’ offices, the use of 
which on the retailing level was one of the bases for conviction. 

The suspicious nature of these transactions was further heightened 
by the secrecy in which they were cloaked. It was, of course, essential both 
for the market position of A & P’s suppliers as well as for the maintenance 
of A & P’s price advantage that these preferences be kept as confidential 
as possible. But the very element of secrecy requisite to secure its com- 
petitive advantage served to reinforce the Government’s position that 
A & P was knowingly receiving discriminatory and unjustifiable prefer- 
ences which placed competitors in a non-competitive position. 

(ii) A & P asa Buyer of Fresh Fruits and Produce. 

The purchasing of all of A & P’s requirements of fresh fruits, 
vegetables, and produce was handled by its wholly-owned subsidiary, the 
Atlantic Commission Company. ACCO acted both for A & P and for 
the outside trade and filled the heterogeneous functions of buyers’ broker, 
sales broker, and direct buyer for A & P. Seventy-five per cent of its 
capacity was directed toward procuring the Company’s requirements while 
the remaining twenty-five per cent of its activity was with outside pur- 
chasers and sellers. Because of the phenomenal completeness of its nation- 
wide market information, ACCO was able to purchase at the lowest 
possible prices, and because of the volume of its purchases, it was able to 
procure the highest possible discounts. Indeed, ACCO was such a valuable 
customer on the one hand and such a valuable broker on the other 
that it was able to require all purchasers to deal with it exclusively, and 
in both situations it was able to collect brokerage, or its equivalent. And 
in both situations, the threat of withdrawal of its patronage or its services 
was suf ficient to insure the payment of its usual fees, even when its facili- 
ties were not utilized.** 

The function of ACCO as buying agent for A & P as well as for 
the outside trade enabled the organization to dispose of the excess of its 
purchases over the requirements of A & P, while at the same time assur- 
ing A & P that its produce would always be of top quality and available 
when required, The natural result of such a situation was to create not 
only a dual quality but also a dual price structure, the latter because A & P 
was not required to pay the fees collected by ACCO in its dealings with 
the outside trade.*® 

Further, this inherent price differential was augmented by the pur- 
chasing methods of ACCO, which demanded from shippers the cost sav- 
ings accruing from “cash” rather than “regular term” purchases and then 
secured rebates when the produce purchased on cash terms did not arrive 





34 Government Brief in the District Court, of. cit. supra note 26, at 245. 
35173 F. 2d at 85. 
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at destination in U. S. Grade No. 1 condition. Finally, ACCO did all of 
its purchasing for A & P on this insured-cash basis, but for the rest of the 
trade it purchased only on a regular term basis.*® 

Judge Lindley found the operations of ACCO amounted to a sub- 
stantial violation of the Sherman Act, tainting all of A & P’s operations, 
and upon it he predicated the conviction.*7 While the Court of Appeals 
felt that the basis and justification of the prosecution was broader than this, 
it nevertheless held ACCO to be a general “conspiracy to establish a two- 
price level at the buying level, which enables A & P to meet its competition 
with an enormous advantage at the retail level.”** 

(iii) A & P as a Seller. 

At the retail level, A & P implemented its operating policy of in- 
creased volume and proportionately smaller expense rate per item by sell- 
ing at marginal gross profit rates. The directors of A & P felt that their 
proper retail objective should be twenty-five per cent of the retail sales 
of groceries, produce, and food products in every town in the United States 
with a population under 400,000, and fifteen per cent of the sales in all 
towns over 400,000. Their retail program was aggressively aimed at the 
consummation of this purpose.®® 

All of the savings accomplished in the manufacturing and purchasing 
operations were collected at the headquarters’ offices and thereafter allocat- 
ed on a tonnage basis to the various retail divisions to support their selling 
program. To achieve the desired volume in critical areas, retail units were 
allowed to operate constantly at a loss, and while this generally reflected 
operations below the cost of daing business it at times indicated operation 
below replacement cost. The fact that in some instances, however, sales 
were at less than purchase price served as a basis for the Government’s 
charge that A & P was practicing recoupment of losses by the balancing 
of losses in some areas by increased prices in others.*° 

Some stores in critical areas operated in the red for more than four 
years on this basis. In other areas, short-term losses were suffered so that 
particular units could reduce their prices three weeks before a competitor 
was about to open near an established A & P store and maintain them at 
this low level until three weeks after the projected opening.** The Com- 
pany sought to justify this practice as a bona fide attempt to minimize the 
losses in volume that could be anticipated from such openings, but here 
again, particular instances of threats by local managers to run competi- 
tors out of business were deemed to furnish a reasonable basis for the 





36 Fulda, Food Distribution in the United States, 99 U. Pa. L. Rev. 1051, 1144 
n.405 (1951). 

8767 F. Supp. at 658. 

38173 F. 2d at 87. 

39 Transcript of Record, Vol. 68, p. 16,098, United States v. N. Y. Great 
Atlantic & Pacific Tea Co., 67 F. Supp. 626 (E. D. IIl., 1946). 
40 1d, Vol. 46, pp. 9991-92. 
41]d. Vol. 51, pp. 11,438-39. 
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inference that A & P’s localized price cutting was inspired by predatory 
intentions,” 

Further, the practice of sanctioning buying brigades, particularly 
in the Southern Division where competition was most severe, to buy out 
all items sold by competitors as loss leaders if the price was less than 
A & P’s replacement cost and then to offer them as a special the next 
day at a three per cent mark-up, helped to support the conclusion that 
while many stores in direct competition with A & P went out of business 
for lack of capital or lack of experience, many others were victims of 
A & P’s predatory pricing program. 


Criticism OF THe A & P ConvicrIon 

The Government contended that this evidence showed an abuse 
of combined vertical and horizontal integration on both the purchasing 
and retailing levels. It charged that A & P, by illegal methods, coerced 
systematic discriminatory buying preferences, with the necessary result 
that sellers who granted such illegal discounts and allowances were forced 
to recoup their losses by charging A & P’s competitors more.** Further, 
the Government argued that the Company misused the funds obtained 
on the purchasing level by supporting predatory pricing in selected areas 
through selling below the cost of doing business to eliminate and destroy 
competition. The Government argued that this “subsidizing” of par- 
ticular units with headquarters’ “profits” constituted an unfair and 
illegal pricing advantage not open to less integrated competitors who 
could not afford to balance losses in one area with gains in another. 
The illegality of operation in selected areas so as to undersell and destroy 
competitors through the use of buying brigades was an “illegal usurpation 
of power over the methods of business employed by competitors and is a 
restraint upon trade.””** 

The most vocal critic of the A & P conviction charges that integration 
itself, and not its abuse, was condemned. This attack is predicated upon 
the emphasis which was placed upon the illegality of A & P’s practice of 
subsidizing local operations with funds aggregated at the headquarters’ 
offices. “Subsidies” and “integration,” it is urged, are but “two names 
for the same thing,”’** and transfers of earnings from any one stage 
of a business operation to any other are merely bookkeeping entries and 
not business fact. This argument is buttressed by the fact that A & P's 
manufacturing subsidiaries did not sell nor did the regional warehouses 
purchase from them in any realistic sense. 

It is further argued that the fact that advertising allowances, cost 
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savings, and quantity discounts were aggregated in one office, and then 
proportionately allocated, does not make them subsidies. This, it is said, 
occurred again only from an accounting standpoint because of the legiti- 
mate cost savings that could be accomplished by centralized purchasing 
and advertising. Hence, it is argued, the charge of below cost selling 
relied upon an accounting fiction which does not accurately reflect the 
fact that all of these items should apply to reduce the cost of goods sold. 
The only possible illegality, it is therefore argued, lay in A & P’s account- 
ing methods, which, for sound business and accounting reasons, tempor- 
arily placed local units in the red and then returned them to the black.*® 

Finally, according to the critics, the theory of necessary recoupment, 
so heavily relied upon by the Government in its theory of the illegality 
of A & P’s purchasing and retailing methods, is perhaps helpful in the ab- 
stract analysis of economic continuums under perfect competition, but to 
transfer it from the theoretically abstract to the concretely realistic and 
to attempt to apply it as a yardstick of antitrust violation is “inherently 
absurd,’’*?7 

Specifically, it is argued that most of A & P’s retail price differentia- 
tion was truly a meeting of competition, and that those units which ran 
at a loss for substantial periods did so in an effort to meet the far more 
aggressive competition of local chains and supermarkets. Many of the 
instances of price cutting, it is said, were made in response to the opening 
of new stores by competitors, and since the response to competition, actual 
or potential, is an important factor in workable competition, the conviction 
cannot stand on this basis alone.*® It is submitted that this is a valid and 
cogent argument, and the Government and the courts are to be criticized 
for their failure to disentangle theory from practice and to distinguish 
more clearly between instances of “competitive” and “predatory” price 
cutting. This failure, however, although unfortunate for a clear under- 
standing of the government’s theory of the violation, is hardly justification 
for a complete condemnation of the conviction. There were numerous 
instances of patently predatory price cutting, sufficient to sustain a con- 
viction under the Sherman Act, regardless of the failure so to dis- 
tinguish.*® 

Secondly, it is argued that the dual threat of A & P either to with- 
draw its patronage or to initiate manufacture itself was not only a valid 
by-product of integration but that it improved competition in general by 
driving down prices over the entire market." A & P’s negotiations with 
Ralston-Purina are cited in this regard. It must be noted, however, that 
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while Ralston did lower its prices, it lowered them disproportionately in 
favor of A & P as against other purchasers, and it is significant that the 
efforts of A & P were successful only against smaller sellers who had 
weakened their market positions by heavy dealings with A & P."! 

It is further argued that the criticism of the large advertising allow- 
ances granted to A & P ignores the fact that joint advertising with A & P 
not only provided the seller with more effective advertising but that it 
offered it to him at a price substantially cheaper than he could obtain 
for himself. Hence, it is felt, the profit accruing to A & P as a result 
of these contracts is merely ancillary and cannot ipso facto be criticized. 

It is theoretically difficult to dispute this contention when stated 
in the abstract. On initial consideration, the benefit which A & P derived 
from its advertising contracts seems a legitimate increment of size and 
integration. Practically, however, it fails to meet the point in issue. 
A & P’s advertising contracts were most extraordinary; they promised no 
more than “we will advertise.”°* This indefinite consideration was coupled 
with a positive reluctance to be tied down to any specific performance. 
At best, therefore, the undertaking contracted for was vague and ill- 
defined. Indeed, a vice-president of A & P admitted on the stand that 
he was personally opposed to advertising allowances because they were 
not offered on an equitable basis, since no yardstick had ever been devised 
by the company to measure the performance rendered and to correlate 
it with the allowance granted.™ 

In the final analysis, therefore, it was not the legitimacy of the 
advertising contracts which was criticized nor the existence of profits 
resulting from them. It was, rather, the absence of contractual specificity 
and the misuse of the funds on the retail level which brought A & P 
within the domain of the Sherman Act and thereby precipitated Govern- 
ment action. 

Finally, it is asked why it is wrong for a firm to do its own buying 
and obtain, as a consequence, a more favorable price. In this regard, 
the theory has even been advanced that if A & P is not allowed to receive 
such discounts, the only possible result must be to enforce systematic 
patterns of price discrimination against A & P, which thereby weakens 
the full force of competitive pressures on sellers.’ It is therefore con- 
cluded that if the ut‘lization of A & P’s buying power is not legitimate, 
then integration is per se illegal, and if A & P’s price cutting is a violation 
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of the antitrust laws, then most price competition, where profit margins 
are narrow, is proscribed.*® Such an analysis is crucial if the conviction 
of A & P rests entirely upon the erroneous application of economic theory 
by the Government and the courts; it would appear superficial if it avoids 
the concrete evidence contained in the record of the unfair use of the 
power inherent in A & P’s monolithic integration. 


EVALUATION OF THE A & P Opinions 

A & P was convicted of monopolizing, and, it would appear, properly 
so. The courts found in the evidence a consistent course of action and 
policy involving abuse of bargaining power and strategic position over 
competitors by virtue of size and the geographic dispersion of operations. 
Judge Lindley found most of the buying advantages tainted in their 
source, being the products of coercive bargaining; he condemned them 
as deliberately misused at the retail level by operation on unusually low 
and at times economically unjustifiable retail margins in selected areas, 
with the specific purpose of “putting the heat on” competitors. That 
these findings were sustained by adequate proof there can be little doubt. 

But, neither the Government nor the courts consistently differen- 
tiated the economically beneficial and the legally reasonable from the 
undesirable and unreasonable aspects of A & P’s organization and tactics, 
and their consequences." The opinions of Judge Lindley, and of Judge 
Minton on appeal, demonstrate a tendency to criticize the quest for bar- 
gains and discounts, whether justified by cost savings or the performance 
of valid functions or not. Both opinions appear to question the legality 
of efficient vertical and horizontal integration per se by their failure to 
distinguish between the legal and the illegal aspects of ACCO’s operation 
and of A & P’s other subsidiaries." They contain, instead, a blanket 
disapproval of the “subsidizing” of retail units with headquarters’ 
“profits.” Finally, both opinions reprove any regional discrepancies in 
margins without separating the promotional and defensive from the pred- 
atory in the industry as a whole. 

The exclusion of all of these factors at the trial, on the basis that 
they were immaterial, emphasizes the extent of the departure in the 
A & P Case from the traditional Sherman Act “rule of reason” which 
required a complete examination of the effects and consequences upon 
either the entire market or at least a significant part of it. In its stead- 
there was applied a new Sherman Act requiring very little in the way 
of a configuration of the total market picture except a demonstration 
of a course of conduct which in and of itself is characterized as betraying 
an intent to monopolize. 

At best this failure to distinguish between the permitted and the 
proscribed has thoroughly muddled the picture. It has provided the 
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foundation upon which some critics have denounced the conviction as a 
direct attack upon efficient vertical integration while denying other critics 
a clear basis upon which to endorse the prosecution as a proper and legiti- 
mate control of the abuses of integration. It further tends to blur a 
determination of whether the Sherman Act as applied has the potentiality 
of superseding the Robinson-Patman Act in this area or whether the 
Government and the courts intended only that it reinforce Section 2(f) 
by providing for the shift in the burden of proof which had failed in 
Automatic Canteen. 

Finally, the Government and the courts failed to differentiate be- 
tween injuries to particular competitors and a monopolistic threat to com- 
petition in general. Not only does this seem to frustrate the purpose of 
the distinction between the Robinson-Patman and the Sherman Acts, 
making, as Judge Lindley suggested, a nullity of the Robinson-Patman 
Act,®® but it has also fostered confusion by leaving buyers in doubt as 
to their responsibility under Section 2(f) of the Robinson-Patman Act 
on the one hand and under the Sherman Act on the other. 

Tue Civit Suir AND THE CONSENT DECREE 

As previously noted, on September 15, 1949, the Attorney General 
filed a civil suit against A & P in the United States District Court for the 
Southern District of New York. He asked for the complete vertical 
and horizontal dissolution of A & P, divestiture of all of its manufac- 
turing facilities, elimination and dissolution of the Atlantic Commission 
Company and A & P’s central buying offices, and severance of the retail- 
ing divisions into seven wholly independent companies.* 

The proposed dissolution created sharp controversy. Many critics 
who had supported the criminal prosecution of A & P as a justified 
application of the antitrust laws to control the abuses of integration must 
now have reexamined the urgent warnings that the criminal prosecution 
of A & P was a direct challenge to the legality of efficient integration. 
Dissolution, always a last resort in antitrust enforcement,®* seemed a 
remedy more drastic than the abuses of integration which it sought to 
correct, and the proposal encountered violent and widespread criticism. 

Proponents of the dissolution argued that there would be no public 
harm resulting from such a course, because the low-price structure of 
A & P’s operation could be maintained by carload buying, with the con- 
commitant public savings accruing from such purchasing, but without 
the opportunity or the possibility of a repetition of A & P’s past coercive 
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tactics. Further, they felt that the seven retailing organizations which 
would result, each with a projected annual retail volume of $400,000,- 
000, would still have the requisite efficiency and buying power without 
being under the direct control of a headquarters’ office. They predicted 
that this would create rather than restrict the dynamicism of A & P’s 
operations by eliminating the necessity for maintaining a national market 
position by defensive, predatory pricing. 

Opponents of the proposal, however, asked whether the break-up of 
A & P was either a necessary or a proper remedy to effectuate the purpose 
of the Sherman Act. It was suggested that an injunction prohibiting 
further abuse might be sufficient to restore healthy competition without 
the necessity of sacrificing the efficiency of A & P’s operation and inte- 
gration.© 

The consent decree as entered was more or less a compromise be- 
tween these two positions and was much less drastic than the Government’s 
original proposal. It encompassed twelve points of reformation and con- 
trol: (1) A & P was ordered to dissolve ACCO, and any successor to 
ACCO was enjoined from selling or dealing with the outside trade; (2) 
A & P was enjoined from selling any food to the outside trade except 
food manufactured or processed by subsidiaries of A & P or food disposed 
of by salvage sale; (3) A & P was enjoined from selling any food manu- 
factured by its subsidiaries to the outside trade except at prices no higher 
and on terms no less favorable than it sold to itself; (4) A & P was pro- 
hibited from acting as buying agent, auction seller, or broker for the 
outside trade; (5) A & P was prohibited from dictating systematically 
to suppliers to refrain from selling through brokers, to discontinue premium 
deals or store-door deliveries or to increase prices to the outside trade; 
(6) A & P was prohibited from dictating systematically to suppliers, prices, 
terms, or conditions of sale, except at arm’s length; (7) A & P was 
enjoined from receiving or accepting label allowances in excess of that 
offered to the outside trade, even though its costs were greater; (8) 
A & P was enjoined from knowingly receiving any discount or allowance 
determined on a quantity basis for sales or shipments to more than one 
retail unit, except that such prices might reflect the savings on labels for 
more than one unit’s purchases, and except for carload savings actually 
shared by more than one unit; (9) A & P was directed to abandon 
the use of its contract forms for quantity discounts and cost savings allow- 
ances; (10) Headquarters was enjoined from accepting or aggregating 
any payments or allowances; (11) A & P was prohibited from assigning 
gross profit rates so as to operate any division at a loss for the purpose 
of destroying or eliminating competition; and (12) A & P was ordered 
and directed to give the Antitrust Division reasonable access to all its 
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books and to allow the interview of employees to ensure that the decree 
was being carried out. 

Evaluation and criticism of the decree as finally entered has been 
varied. One writer concludes that the multiplicity of directives that 
are laid down with regard to the buying and selling activities of A & P 
makes the proper enforcement of the decree by the Department of Justice 
a practical impossibility. He fears, however, that under the shadow of the 
injunction, extending as it does to the minutest detail’ of its operations, 
there is real danger that the decree will turn A & P into a timid com- 
petitor and result in putting it at a competitive disadvantage in buying and 
selling policies.“ In direct contrast is the opinion of another critic who 
feels that the consent decree accomplishes next to nothing and that it is 
padded with meaningless provisions which add up to little more than a 
promise by A & P that it will obey the law on price discrimination.” 

But whatever else may be said of the decree, it settled one question 
conclusively: all of the prohibitions were clearly aimed at prohibiting 
future systematic coercion of lower prices through abuse of buying power 
and at prohibiting the misuse of aggregated funds for predatory pricing 
tactics. With the possible exception of the eighth and tenth provisions, 
as outlined above, which have overtones of limitations on integration pos- 
sibly going beyond the mere restaint of abuse,®* the decree is aimed solely 
at the prohibition of future abuse and the dissolution of ACCO. 

Direct attack upon chains because of their size or efficiency alone, 
therefore, was precluded by the decree. It would be hard to imagine that 
A & P would have consented to this decree had they not felt that it em- 
bodied mutual recognition that dissolution was unnecessary as well as 
excessive. As a result, the decree embodies workable standards of activity 
to prevent future abuse which are indicative as the best yardstick to date 
for measuring the legality of specific operating practices. 
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CoNncLUSION 


The particular lesson to be learned from the success of the prose- 
cution of A & P is that any calculated attempt to push to the very limit 
of aggressive warfare with small competitors is a dangerous gamble on 
the part of a giant enterprise. Since all lines of demarcation are at best 
hazy, the consent decree is presently the only reliable guide for the deter- 
mination of future controversies such as the pending Safeway litigation. 


Certainly, the A & P decisions and the consent decree have indicated 
specific prohibited activities. Regardless of Automatic Canteen, there is 
still danger that knowledge of discriminatory pricing will be imputed to 
a large, well-integrated buyer. It is dichotomous for a dominant and 
aggressive organization to plead ignorance of competitive prices and 
sooner or later the Supreme Court will so hold. Therefore, acceptance 
of allowances and discounts which cannot be justified on a service, func- 
tion, or unit-quantity basis must be considered suspect under present 
standards. Further, collection or crediting of brokerage; dictation of costs, 
prices, or business practices; the sanction of buying brigades; the insistence 
upon or receipt of excessive advertising allowances; and the use of quantity 
discount and cost savings agreements, which are unsupported by cost 
justification and which shift the responsibility for violation of the anti- 
trust laws, are clearly proscribed buying practices. 


Similarly, careful consideration of the indeterminate boundaries of 
sanctioned activities requires a distinction to be drawn between a con- 
tinuing low-price policy under the continuous threat of new entrants 
into competition, which is plainly an element of workable competition, 
and sporadic destructive price cutting only on specific occasions and in 
specific areas in which entrants emerge or threaten to emerge. Thus, 
predatory pricing tactics, sales below replacement cost, recoupment of 
deficits in one area by raising prices in another, and destructive price 
cutting are also prohibited selling practices. 

When viewed from this perspective, it would appear that the con- 
viction of A & P was proper and was sustained by adequate proof. In so 
far as certain language existed in the opinions which tended to create a 
danger of the proscription of the benefits of size and integration per se, 
it has been precluded by the translation of the conviction on the criminal 
charge into specific standards of proscribed practice in the consent decree. 
And even if the Government and the courts failed to distinguish between 
legal and illegal practices, the chains may feel confident that they will 
not be attacked on any other basis than that of abusive price discrimination 
and predatory price cutting which tend either to lessen competition or 
to create a monopoly in a limited degree. It is hoped that this conclusion 
may serve to clarify an area of antitrust enforcement that has caused 
more than its due share of confusion. In any event, the particular in- 
sights afforded by the A & P decisions and the consent decree should 
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be heeded in evaluating the nature of antitrust violations in this area, and 
further developments in the pending Safeway litigation should be awaited 
with great interest since they may either confirm or confuse the lessons 
which emerge from past prosecutions and convictions. 
Stephen R. Booher* 
*Co-winner of the Rebecca Topper Memorial Award for 1955-56. 
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Morton PicTurE CENSORSHIP: SOCIAL CONTROL AND THE 
CONSTITUTION 


GENERAL AND HisrorIcAL BACKGROUND 

From antiquity attempted censorship of expression has evoked much 
criticism and even some rebellion. Man, as an individual, would be free, 
if he could, to do—and say—what pleases him. It is axiomatic that man 
as a social animal cannot do, without limit, what pleases him individually. 
No more may he exercise limitless license in the expression of his ideas. 
It is the purpose of this article to explore one small facet of man’s 
attempt to socially circumscribe man’s freedom of expression. 

Although the phenomenon of censorship antedates both the advent 
of motion picturs and our federal Constitution itself, time has not calmed 
the ferocity with which any such system is both acclaimed and damned. 
Modern writers proclaim the “fight between the literati and the philis- 
tines” in much the same manner as John Milton launched an attack with 
his Appeal for the Liberty of Unlicensed Printing. Of all forms of 
censorship that attempting control over motion pictures is the most recent. 
It was not until 1913 that such a system was introduced in this country, 
although there had been earlier agitation for it. Interestingly enough, 
Ohio was the first state to take the plunge.’ From that date, this state’s 
film censorship law has been a focal point around which much of the 
legal battle has raged.” 

The Ohio law as enacted in 1913 provided for a board of censors, 
under the Industrial Commission, whose function it was to view and 
certify all motion pictures prior to their exhibition in the state. No film 
could be shown commercially without the approval of that body. The 
law provided for fees to be paid by those seeking approval of any pic- 
ture, as well as for administrative hearings, and judicial review by the Ohio 
Supreme Court. After surviving an early attack on its constitutionality 
—a matter to be discussed at length later—the law was amended in 1921 
to transfer censorship duties from the Industrial Commission to the De- 
partment of Education. 

Shortly thereafter criminal sanctions were inaugurated, Newsreels 
were exempted from operation of the law in 1933 and in the same year 
there was a recodification of the act. Exercising its sovereign prerogative 
in 1935, the legislature changed its mind and once more subjected news- 
reels to the overview of the censor. From that date to this nothing of 
substance has been added or deleted from the law, although there was a 
recodification in 1943. The standard which the censor was admonished 
to follow under the early 1913 law coincides exactly with the specified 





1103 Ohio Laws 399. 

2 Throughout this article reference will be made to the Ohio motion picture 
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standard under the existing statute. That is to say the 1913 censor, like 
his modern counterpart, was empowered to suppress any motion picture 
which was not “moral, educational or amusing and harmless in char- 
acter.””® 

Contrary to what might be supposed from the attending furor, there 
is no great plethora of prior censorship laws on the books of state legis- 
latures in this country today. Only a handful of states have any system 
of prior restraint—even these display a singular lack of ingenuity. Florida 
allows the suppression of any film not approved by the National Board 
of Review or the New York censor board.* Louisiana borrows Ohio 
standards verbatim,” while New York suppresses any movie found to be 
“obscene, indecent, immoral, inhuman, sacrilegious, or—of such a char- 
acter that its exhibition would tend to corrupt morals or incite crime.”* 
Virginia and Maryland have similar vague standards to implement their 
laws of prior restraint.’ 

Various other states impose sanctions for the exhibition of movies 
thought to contravene varying standards of decency, but have no prior 
restraint provisions.® 

In summation, we find then, two basic formulae employed to sup- 
press exhibition of undesired motion pictures; (1) comprehensive pre- 
exhibition censorship—which is usually coupled with criminal sanctions, 
and (2) censorship imposed indirectly by punishment after the fact of 
exhibition. The two systems are alike in that they employ equally vague, 
often meaningless, cliches as their frames of reference (examples are 
“immoral”, “tending to debase”, “lascivious”, “lewd”, “harmless”, 
and so on.) 

The chief objection to the foregoing standards, aside from the im- 
plicit constitutional objection, is that they are almost infinitely susceptible 
of misapplication. For as John Locke once observed: 

Men take the words they find in use . . . and that they may not 
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seem ignorant of what they stand for, use them confidently 

without much troubling their heads about a certain fixed mean- 

ing, whereby besides the ease of it they obtain this advantage— 

that as in such discourse they are seldom in the right, so they 

are seldom to be convinced they are in the wrong. 

As might be expected, the various boards of censorship have seldom, 
in the past, been judicially reversed by state courts in their application 
of the aforementioned standards. 


Movie CENSORSHIP AND THE FEDERAL CONSTITUTION 


From its inception pre-exhibition movie censorship has been the target 
of concerted assault. The central theme of the attack has been the allega- 
tion of unconstitutionality. Mutual Films v. Industrial Commission of 
Ohio” involved an Ohio statute which sanctioned the suppression of mo- 
tion pictures not thought by state censors to be “moral, educational or of an 
amusing and harmless character.” In that case the Supreme Court of the 
United States in effect held that since motion picture exhibition consti- 
tuted “a business pure and simple” it did not fall within the ambit of 
speech protected by either the state or federal constitutions, Although 
this might seem a rather tenuous distinction, it must be said on the 
Court’s behalf that at this historical juncture movies were generally con- 
ceded to be a rather novel innovation in somewhat the same category 
with circuses, side-shows, and belly-dancing.”* Nor should it be forgotten 
that First Amendment rights under the Federal Constitution had not yet 
been incorporated into the Fourteenth so as to circumscribe state action. 
Even had the Court found in-the Mutual case that movies were entitled 
to First Amendment protection it seems unlikely that the Ohio law would 
have been invalidated. Certainly the efficacy of the decision cannot be 
doubted since for more than thirty years it remained successfully unchal- 
lenged. It was 1948 before the Supreme Court expressed its dissatis- 
faction with the Mutual rationale. 

But this is not to say that in the interim the Supreme Court was 
inactive in the area of First Amendment rights. On the contrary, doc- 
trines which would later have determinative effect on movie censorship 
were being formulated. In Gitlow v. New York™ the Court first 
assumed that freedom of speech under the First Amendment was included 
within the purview of the Fourteenth. This halting first step toward 
federal restriction of state action was affirmed and made explicit by 
Stromberg v. California."* There a defendant was convicted under a 
state statute which read: 

Any person who displays a red flag, banner or badge, or any 





®Ocpen AnD RICHARDS, THE MEANING OF MEANING, 137 (1952). 
10 236 U.S. 230 (1915). 

11 See also Mutual Films v. Hodges, 236 U. S. 248 (1915). 
12268 U. S. 652 (1925). 

13 283 U. S. 359 (1931). 
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flag, badge, banner, or device of any color or form whatever 

in any public place or public assembly . . . as a sign, symbol, or 

emblem of opposition to organized government or as an invita- 

tion or stimulus to anarchistic action or aid to propaganda which 

is of a seditious character is guilty of felony.** 

The Supreme Court struck down the statute declaring: 

A statute which upon its face, and as authoritatively construed is 

so vague and indefinite as to prohibit the fair use of this oppor- 

tunity (free speech) is repugnant to the guaranty of liberty 

contained in the Fourteenth Amendment (Emphasis supplied). 

Along with the Supreme Court’s expansion of the free speech concept 
at the expense of state police power came recognition that the Court viewed 
with askance the very fabric of all censorship. Decisions following Strom- 
berg determined that even indirect censorship was, in certain instances, 
invalid, Struck down as dehors state police power was a discriminatory 
tax on newspapers’® and a municipal ordinance requiring a license for 
handbill distribution.’ The presumption had seemingly shifted from 
validity to invalidity; in this changed judicial atmosphere it was inevitable 
that the Mutual film censorship dogma would be resubmitted to scrutiny. 
The first perceptible inkling of a judicial deviation from that early decision 
came in United States v. Paramount Pictures'® where the Court ventured 
this pregnant obiter: 

We have no doubt that moving pictures like newspapers and 

radio are included in the press whose freedom is guaranteed by 

the First Amendment. 

The states were on notice. Shortly thereafter the highest court in the 
land acted explicitly and decisively in Joseph Burstyn, Inc. v. New York® 
where a New York censorship law required the suppression of motion 
pictures found to be “obscene, indecent, immoral, inhuman, sacrilegious or 
(suc’’ as) would tend to corrupt morals or incite crime.” As in the 
Stromberg case, supra, a majority of the Justices thought the standard 
applied—“sacrilegious”—so vague as to deprive the petitioner of his con- 
stitutional rights under Amendments One and Fourteen. Mr. Justice 
Frankfurter, concurring, thought the vagueness vitiated procedural due 
process. Said he: “Thus the administrative first step becomes the last.””?° 

Coming hard on the heels of the Burstyn opinion was Superior Films 
v. Department of Education of Ohio’ which involved an interpretation 
of the Ohio censorship law. Striking down that statute—which interesting- 
ly enough was identical to that sustained by the Mutual opinion—employed 





14 Catir. PENAL Cope, §403-a. 

15 283 U. S. at 369-370. 

16 Grossjean v. American Press Co., 297 U. S. 233 (1936). 
17 Lovell v. City of Griffin, 303 U. S. 444, 450 (1937). 
18 334 U. S. 131, 166 (1948). 

19 343 U. S. 495 (1952). 

20 Jd. at 532. 

21346 U. S. 587 (1954). 
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what is known in writing circles as “economy of expression.” The total 
majority opinion reads: 

Per curiam. The Judgments are reversed. Joseph Burstyn v. 

New York, 343 U. S. 495. 

A minority of the Court, including Mr. Justice Douglas, conceived 
prior restraint of movies as per se illegal. Significantly the Justice thought 
it necessary to concur; apparently the majority disagreed with his view that 
prior censorship could never be valid. A companion case which involved an 
application of the standard “immoral” under a New York censor law was 
similarly disposed of in the same opinion.”* In the only other movie censor- 
ship case to reach the Supreme Court to date, the Court struck down a 
municipal ordinance which provided for suppression of motion pictures 
which in the opinion of the board “are of such a character as to be prej- 
udicial to the best interests of the city.”** 

One other more recent pronouncement of the Court is worthy of at- 
tention here. In Holmby Productions, Inc. v. Vaughn™* a Kansas censor 
board was prohibited by the Court from enforcing a ban on a picture, 
scenes of which were found to be “obscene, indecent, and immoral and 
such as tend to debase or corrupt morals.” The Kansas law applied was 
notably similar to the law in force in New York at the time of the 
Burstyn opinion. The Kansas board, however, went one step further into 
the limbo of unconstitutionality than did its New York counterpart in 
Burstyn, While the New York censors were willing to rest their attempted 
suppression on a single clearly delineated standard (i.e., “sacrilegious” ) 
their Kansas counterpart in Holmby employed a multiple standard shotgun 
approach. It is clear after Commercial Pictures, supra, that “immorality” 
is not a sufficiently concrete standard to meet constitutional requisites; it is 
equally clear since Holmby that where multiple standards are designated, 
some of which are patently invalid, and the Court cannot ascertain that 
only valid standards were relied upon, the censorship will be voided as un- 
constitutional. Since the Constitutional interdiction is aimed at vagueness 
of criteria it is at once apparent that the shotgun Holmby approach is more 
clearly unconstitutional than even the standards sought to be effected in 
Burstyn, Gelling and Superior Films. The Holmby decision should not 
be read, it is submitted, as declaring the standard “obscene”, when stand- 
ing alone and definitionally circumscribed, unconstitutional. There is grave 
danger in overgeneralizing from per curiam decisions especially in this 
area where the Court has traditionally left open, as we shall see, definite 
avenues for the exercise of state police powers. 

In short summary we note that the Supreme Court of the United 
States has struck down, to date, the following standards employed in state 


22 Commercial Pictures Corp. v. Board of Regents, 305 N. Y. 336, reversed 
346 U.S. 587 (1954). 

23 Gelling v. Texas, 343 U. S. 690 (1952). 
24177 Kan. 728, 282 P. 2d 412, reversed per curiam, 350 U. S. 870 (1955). 














232 OHIO STATE LAW JOURNAL [Vol. 17 


motion picture censorship statutes: (1) sacrilegious (2) harmful (3) 
immoral (4) discretion of the censors as to best interest of the city. All 
four of the above standards are extremely vague and the first one is also 
suspect on the question of religious freedom.”® 

Apparently impressed by weight of number, plus perhaps an under- 
standable concern over the now accentuated civil liberties problem, several 
commentators have suggested that the recent pronouncements of the 
Supreme Court of the United States preclude any prior restraint on motion 
pictures. As one writer, Ivan Brychta, declared: 

Under this language (Burstyn) . . . censorship . . . as a routine 

practice consisting in the obligation to submit all films . . . for 

previous approval is absolutely rejected by the Court.* 

Upon careful analysis it would seem probable that such a sweeping 
statement is simply a case of the wish being father to the thought. It is 
to be supposed that such an analysis rests upon that part of the Burstyn 
opinion which cites Near v. Mimnesota.”" In that case the Court struck 
down a prior restraint on allegedly libelous newspaper material; the news- 
paper involved was conducting a political campaign against the city officials. 
The Near case only holds that prior restraint on political freedom of speech 
is void—and for the proposition that even such freedom is not absolute see 
Dennis v. United States.** The chief difficulty with the prior-restraint- 
subsequent-punishment dichotomy is that it is at once too broad and too 
narrow. While all cases on the subject have to date involved prior restraint 
there is no reason to suppose that this nascent impediment will not be 
equally applicable to censorship laws imposing only subsequent punishment. 

The Brychta interpretation is too broad in that it ignores both express 
language in the Burstyn opinion and the Court’s treatment of similar prob- 
lems of free speech and assembly. While it may well be true that a prior 
restraint will be subject to a closer scrutiny than a subsequent punishment, 
it does not follow that a workable, definitive, prior restraint cannot be 
constitutionally effected. 

A majority of the Court dropped a very broad hint in Burstyn that 
such a law would be upheld: 

To hold that liberty of expression by means of motion pictures is 

guaranteed by the First and Fourteenth Amendments, however, 





25 Since the Burstyn opinion there have been a few state decisions in which 
attempts were made to determine the exact limits of the Supreme Court’s decision. 
The highest Court of Massachusetts was of the opinion that a law which permits 
city fathers to ban inappropriate movies on Sunday was unconstitutional. Brattle 
Films v. Commissioner of Public Safety, 127 N.E. 2d 891 (Mass., 1955). The Su- 
preme Court of Ohio has held an application of the Ohio law to be unconstitutional. 
R.K.O. v. Departmeat of Education, 162 Ohio St. 263 (1954). An Illinois court, 
however, upheld the validity of an application of the standard “obscene”. Ameri- 
can Civil Liberties Union v. Chicago, 3 Ill. (2d) 334, 121 N.E. 2d 585 (1954). 

26 Brychta, supra at 371. 

27283 U. S. 697 (1930). 

28341 U. S. 494 (1951). 
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is not the end of the problem. J¢ does not follow that the Consti- 

tution requires freedom to exhibit every motion picture of every 

kind at all times and places, (Emphasis supplied ).”° 

Nor does a perusal of the general area of freedom of speech indicate 
that no standards will suffice to validate a pre-exhibition censorship law. 
In Cox v. New Hampshire’ a municipal ordinance banned unlicensed 
“parades or processions”. The people convicted for failing to obtain such 
a license were 64 Jehovah’s Witnesses who had marched single file down 
the sidewalks of town on an “information march.” The Court held that 
a prior restraint was there valid since such parades would otherwise obstruct 
proper traffic control. Again in Chaplinsky v. New York®" the Supreme 
Court upheld a restraint on freedom of speech, Although the case can be 
explained on the presence of a large restless crowd when the defendant was 
arrested for the language he used, some of the Court’s language is es- 
pecially interesting in the present context: 

These [punishable words] include the lewd and the obscene, the 

profane, the libelous and the insulting or ‘fighting’ words—those 

which by their very utterance inflict injury or tend to create an 
immediate breach of the peace.*? 

Other language in the same opinion indicated that there, as elsewhere, 
standards were of paramount importance: 

Appellant need not therefore have been a prophet to understand 

what the statute condemned.** 

Where standards are non-existent or vague there is no question but 
that both prior restraint and subsequent punishment are constitutionally 
void, See Kunz v. New York**-where a permit was necessary to hold wor- 
ship services on the street and no standards were available; the Court struck 
down the offending statute. But an incitement to violence was constitution- 
ally punishable in Feiner v. New York® under a very generally worded 
statute. 

Another case which bears on the question of permissible exercise of 
state police powers and might be of more than passing interest here is 
Kovacs v. Cooper*® wherein a local government was held not to have ex- 
ceeded constitutional proscriptions in banning from the streets sound trucks 
emitting “loud and raucous” noises, The case apparently stands for the 
proposition that an assault on the public’s eardrums may be suppressed 
even if such suppression impedes somewhat the usual right of free ex- 
pression. 





29 343 U.S. at 502. 

80 312 U. S. $70 (1941). 
81315 U. S. 568 (1942). 
82 Jd. at 572. 

33 Jd, at 574. 

84340 U. S. 290 (1951). 
35 Jd. at 315. 

36 336 U. S. 77 (1949). 
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In summary then, we may say that it is highly improbable that the 
Supreme Court of the United States has intended to strike down all prior 
restraint motion picture censorship. Although it has greatly restricted the 
field, it seems patent—from a consideration of both express dictam in the 
leading case and from other cases which permit speech restriction—that 
there are avenues of action still open to state and local governments. Since 
the law is in flux it is not immediately apparent just what form these re- 
strictions might constitutionally take. This much we do know: Prior re- 
straints utilizing such criteria as “immoral”, “harmful”, “sacrilegious”, 
and “education” are and would be void. In addition, any words which 
carry political or religious overtones would undoubtedly be held uncon- 
stitutional. 

As to standards which might be applied in the drafting of such 
legislation, we may note that the standards which have evoked the most 
favorable judicial response are (1) incitement to crime (2) obscenity. 
Regarding the former it has been well-stated that freedom of speech 
“does not protect a man from injunction against uttering words which 
have all the effect of force.” (emphasis supplied)*” Jn Winters v. United 
States*® it was suggested as dictum that the terms “obscene” or “lewd” 
would suffice. The term “obscene” does seem to have been rather ex- 
tensively employed in federal legislation. 18 U. S. C. Section 1461 bans 
from the U. S. mails any “obscene, lewd, lascivious, or filthy’’ letters. 
That standard was upheld by the Court in United States v. Rebuhn*®. If 
it be objected that even the criterion “obscene” is without definitional 
foundation consider the words of Learned Hand: 

. should not the word obscene be allowed to indicate the 
present critical point in the compromise between candor and 
shame at which the community may have arrived here and 
now? *° 
Augustus Hand indicated in United States v. One Book Called 

Ulysses’ that the underlying factors determinative of whether or not a 
given book is obscene include: (1) relevancy of the objectionable material 
to theme (2) opinion of critics (3) the verdict of the past. The point of 
the foregoing is simply this: the term “obscene” has been thought to have 
a meaning capable of jural application. 

Considered in conjunction with the Kovacs decision the foregoing 
cases take on additional significance. If a city may constitutionally protect 
the auditory systems of its citizenry why should not the same be true 
of its citizens’ moral sensibilities? As one very learned gentleman, Pro- 
fessor Chafee, has put it: 

The only sound explanation of the punishment of obscenity and 





37 Holmes, J in Schenck v. United States, 249 U. S. 47, 52 (1919). 
38 333 U. S. 507, 515-520 (1948). 

39109 F. 2d 512, cert denied 310 U. S. 629 (1940). 

40 United States v. Kennedy, 209 Fed. 119 (S.D.N.Y. 1913). 

415 F. Supp. 182 (S.D.N.Y. 1933). 
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profanity is that the words are criminal, not because of the ideas 

they communicate, but like acts, because of the immediate con- 

sequences to the five senses,*? 

As can be seen from the foregoing discussion, the Court in the area 
of moral and physical sensibilities has employed the doctrine of prior re- 
straint less rigidly than in the areas of political and religious expression. 
The emphasis in determining the constitutionality of a restraint in the 
former field has been less upon the “when” and more upon the “how” 
and “why” elements. In the latter fields the Court has very nearly pre- 
cluded the possibility of any prior restraint. A comparison of the Near and 
Kovacs opinions demonstrates the difference vividly. Nor is it surprising 
to discover such a dichotomy of approach—the freedom of religious and 
political action and speech have always been accorded special protection 
by the Court. 

It is submitted that the Supreme Court has not intended to radically 
alter its position on censorship and free speech by the Burstyn line of cases. 
An attempt has been made rather to put movie censorship on a par with 
the regulation of other mass media (the constitutional limits of which are 
indicated by Rebuhn, Kovacs and Cox). 


If it still be thought that any systematic pre-exhibition censorship of 
motion pictures is not constitutionally possible only two alternative con- 
clusions appear: (1) Kovacs, Cox, Rebuhn, and Kennedy are overruled, 
18 U. S. C. §1461 is unconstitutional, and the dicta in Winters and 
Burstyn are meaningless. (2) Motion pictures, regardless of subject mat- 
ter, are to be accorded a preferred position over other mass media. Neither 
hypothesis is tenable. It is impossible to believe that the Supreme Court 
would reverse as settled a policy, indicated by Rebuhn et al, by a series of 
per curiam decisions in which those cases are nowhere adversely commented 
upon, The second hypotheses is unacceptable for the reason that no rational 
basis for such a distinction exists. 

The most circumspect prediction that can be made is this: Although 
state and federal prior restraints on religious and political expression are 
void almost fer se, a carefully delimited and judiciously administered 
prior restraint on motion picture morality would be upheld. Here the 
standard is the thing—both dicta in leading film censorship cases and 
other federal cases dealing with other aspects of speech restriction indicate 
that the criteria “incitement to crime” and “obscenity” are constitutionally 
sufficient to uphold a pre-exhibition exercise of governmental power.** 





42 CHAFEE FREE SPEECH IN THE UNITED STATES, 150 (1941). 

43 It must be borne in mind, however, by those who would draft a constitution- 
al motion picture censorship law that in addition to the foregoing considerations the 
requisites of procedural due process must be met. In this regard the various state 
administrative procedure acts have been, and should continue to be, employed to 
good effect. For Ohio law on the subject see Ono Rev Cope §3305.07 and On10 
Rev. Cope §119.01 ef seq. 
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Tue Socia, Utitiry or Movie CEnsorsHIp 

Leaving aside all legal arguments, it has been suggested by many 
censorship critics that the social worth of such laws is nil. Thomas Ma- 
caulay replying to the demands for the suppression of obscene books ob- 
served: 

We find it difficult to believe that in a world so full of temp- 

tations as this, any gentleman whose life would have been 

virtuous if he had not read Aristophanes and Juvenal will be 

made vicious by reading them. 

And Judge Jerome Frank had this thought about suppressing 
obscenity : 

Perhaps further research will disclose that, for most men, such 

reading diverts from, rather than stimulates to, anti-social 


conduct.** 
44 Roth v. Goldman, 172 F 2d 788, 792 (1949). 


The juvenile delinquency problem has been thought by at least one 
noted sociologist to have little connection with movies: 

In conclusion, while the relationship seems obvious, there is only 

limited evidence to indicate that newspapers, magazines, movies, 

the radio, comic books, and various agencies of moral risk 

produce delinquency.*® 

It is to be noted that the gentleman just quoted did not say that there 
was no such connection; nor did he mean to be understood to say that 
any particular movie might not have an adverse effect on adolescents who 
might view it. Although it has been stated often, and loudly, that there 
is no measurable relationship between delinquency and movie attendance, 
eminent sociologists disagree. In an actual sociological study made by per- 
sons who have no perceptible legal axe to grind it was stated: 

Cresseley and Thrasher also discovered in this area that among 

1,356 boys 109 were delinquents. Of these 22 per cent attended 

the movies three times or more a week and six per cent attended 

less than once a week, while among those who were not delin- 

quent 14 per cent attended three times or more a week and 

six per cent attended less than once a week. These figures in- 

dicate that for this population there is a positwe relationship be- 

tween truancy and delinquency and movie attendance. (emphasis 
supplied ) ** 

Since a great percentage of today’s movie-goers are 18 years and 
under, it would run counter to sound socio-psychological precepts to deny 
that motion pictures play a significant role in social behaviorism. For a 
striking example of such delinquency causation see the editorial page of 
the Cleveland Plain Dealer for September 29, 1954 reporting the case of 
a youth who was incited by a movie he had just seen to attack a girl with 
a paving brick. 





45 261 Annals of American Academy of Political and Social Science 42 (1949). 
46 W. W. CuHarters, Motion Picrures AND YOUTH, 12-13 (1935). 
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Nor is the juvenile delinquency angle the only or even the most 
crucial consideration, At least as important as the criminal-causation factor 
is the effect which lewd or obscene movies may have upon the sensibilities 
of a large segment of the populace. It might be said that those individuals 
finding a given picture too lewd or lascivious for their tastes might exercise 
their constitutional perogative of freedom of movement and leave the 
theater. It might be said as well that citizens observing a pervert removing 
his clothes on the street corner may merely look the other way. They are 
not required to do so. As Professor Chafee so succinctly states: 

The law wants to prevent the sense of citizens from being 

offended by sights and sounds which would be seriously objec- 

tionable to a considerable majority and greatly interfere with 
their happiness. From this standpoint, the nasty word in a street- 

car is treated like a lighted cigar. The law is interested in the 

immediate effect on the sensibilities of others.*” 

Since movie exhibition is at least a quasi-public enterprise, there is no mani- 
fest reason why a carefully circumscribed, judiciously administered pre- 
exhibition censorship cannot serve such a purpose. 


ConcCLUSsIONS 


A constitutional pre-exhibition motion picture censorship, requiring 
distributors to submit all pictures to a board for prior approval, could be 
drawn by a state legislature. Recent decisions of the Supreme Court do 
not require a contrary conclusion; the Court’s overall approach to the 
problem of censorship indicates an avenue of constitutional state action. 
Care must be taken not to impinge upon either religious, anti-religious, or 
political expression. In all other areas the criterion is that of meaningful 
meticulously delineated standards. Ideally those standards should be those 
already judicially exonerated by the Court. 

As previously indicated two such standards are: (1) obscenity (2) 
incitement to crime. These two terms, if employed, should be definitionally 
circumscribed so as to prevent a wider application than might be tolerated 
by the Court. While the two foregoing standards standing alone might 
be sustained, it is submitted that the burden of justification has shifted to 
the states so as to make desirable as careful a definition as possible. Here 
discretion is pragmatically the better part of valor.*® 





47 CHAFEE, GOVERNMENT AND Mass CoMMUNICATION (Commission on Free- 
dom and the Press) 196-197 (1947). 

481 have included here a draft which it is believed will meet the social and 
constitutional mandates discussed. The draft, patterned after H. B. 241 introduced 
into the last session of the Ohio legislature, is not an attempt at definitive legisla- 
tive drafting but is aimed only at demonstrating how the constitutional and policy 
matters might be accommodated by a state legislature. For convenience I have 
used Ohio code numbers. 

3305.01—The depa-tment of education shall cause all motion picture films, 

or parts thereof, except as may be provided by Section 3305.02 of the Re- 

vised Code, to be promptly examined prior to the public exhibition or dis- 
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At least two other approaches to this problem have been suggested. 
Some experts have advocated the adoption of a post-exhibition punishment 
law with no provision for prior censorship. A subsequent punishment law 
alone would be both ineffective and unfair to theater owners. It would 
be ineffective since conviction in a jury trial case would be difficult if 





play of such motion picture films, or parts thereof, in this state. A license, in 
a form prescribed by the department of education, shall be issued to each 
motion picture film, or part thereof, examined by the department, unless it is 
found that such motion picture film, or part thereof, fails to comply with the 
provisions of 3305.03 of the Revised Code. No person, firm, or corporation 
shall publicly exhibit or display, motion picture films, or parts thereof, which 
have not been licensed pursuant to this section except as may be provided 
by Section 3305.02 of the Revised Code. 
3305.02—All motion picture films, or parts thereof, may be publicly ex- 
hibited or displayed without a license from the department providing they 
are: 

(A 


~~ 


Current events films, portraying news of the day and films com- 
monly known as newsreels; 

(B) Scientific or educational films, the primary purposes of which are 

for use by the professions or educational institutions; 

(C) Motion picture trailers, all of the scenes of which are included in 

a previously licensed film; 

(D) Intended solely for educational, charitable, or religious purposes. 
3305.03—No motion picture film, or part thereof, shall be granted a license 
if it is found to be obscene or if it is found to tend to incite crime. 

(A) For the purposes of this section a motion picture film, or part 

thereof, may be found to be obscene if: 

(a) It portrays explicitly or in detail an act of sodomy, 
adultery, fornication, seduction, or rape or: 

(b) The dominant purpose or effect of which is pornographic 
or portrays nudity offensive to common decency, sex 
organs, methods of abortion. 

(B) For the purposes of this act, a motion picture film, or part thereof, 

may be found to tend to incite crime if: 

(a) The dominant theme of the motion picture film or the 
manner of its presentation is of such character as to 
present the commission of crime or contempt for law as 
profitable, desirable or acceptable behavior, or: 

(b) It teaches the use or methods of use of narcotics or habit 
forming drugs, or: 

(c) It presents explicit methods for commission of crime. 

The department of education shall grant a license to a motion picture 

film conditioned upon the elimination of part or parts of said film 

which conflict with the provisions of this section. 

3305.04—Each motion picture film, or part thereof, submitted to the depart- 
ment of education pursuant to this act shall be accompanied with an applica- 
tion for license. The application shall be made on a form prescribed by the 
department of education. The application shall be accompanied with an ap- 
plication fee. The amount of said fee shall be determined by the department 
but in no event shall the department collect more from such applicants, in 
any given year, than is reasonably necessary to administer its licensing 
functions pursuant to this section. The department is hereby authorized to 
expend the funds so collected in pursuance of its duties under this section. 
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not impossible. The jury would feel, and quite rightly, that a theater 
owner should not be punished for failure to act effectively as a censor. 
Without a prior ruling, an owner could not be expected to correctly deter- 
mine which movies are objectionable and which are not. 

It has been suggested, alternatively, that prohibiting minors from 
viewing certain movies would be a desirable alternative. This should be re- 
jected for two reasons. First, it places an unwarranted burden on theater 
owners to determine who is and who is not under age. Secondly, it would 
make the fact of censorship notorious to such minors and probably do 
as much harm as if they, in their sometimes innocent frames of mind, were 
allowed to see the films in the first instance. If explicit and detailed meth- 
odology of crime is banned, it is not probable that minors will be motivated 
to a life of crime simply because they have learned that such a thing 
exists. 

It is also suggested that films used for special purposes like medical 
education and news dissemination be exempted from the operation of such 
a statute. The specialized nature of the former and the free press re- 
quirements of the latter clearly require such an exemption. 

A pre-exhibition censorship alternatively prohibiting crime incitement 
and obscenity seems the best solution. Such a dichotomy would also 
effectuate the social mandates discussed. For although we venerate untram- 
melled freedom of expression, the arrest of juvenile delinquency and the 
protection of the public’s moral sensibilities require at least a minimal con- 
sideration. A law such as here proposed would amalgamate a maximum of 
free expression with an essential minimum of social restraint. Thus may 
we avoid what Mr. Justice Frankfurter has termed “the tyranny of 
absolutes.” 

William Franklin Sherman* 


*Co-winner of the Rebecca Topper Memorial Award for 1955-56. 











PLEADING—NECESSITY FOR TIMELINESS OF PLEADINGS—REMOVAL 
Cause IN REGARD TO FEDERAL JURISDICTION 


On February 5, 1954, plaintiff, a citizen of New York, commenced 
a personal injury action in a New York state court against defendant, a 
citizen of New Jersey. The complaint was served on November 20 and, 
by stipulation, the time of defendant to move or answer was extended 
to January 20, 1955. On January 19 defendant filed a petition and bond 
for removal to the U. S. District Court for the southern district of New 
York. On February 9, after removal to federal court, plaintiff filed a 
motion to remand to the state court for lack of jurisdiction on the sole 
ground that defendant was not truly a citizen of New Jersey. The motion 
was denied and on May 5 plaintiff’s request for a jury trial was refused 
because of failure to make the request within ten days after having received 
notice of defendant’s petition for removal to federal court. On June 29 
plaintiff then filed a motion to remand to the state court on the ground 
that defendant had failed to file his petition for removal within twenty 
days after receipt of a copy of the initial pleading, as required by 28 
U. S. C. §1446 (b) (1952). Held: Motion to remand denied. The re- 
quirement of the removal statute as to time was mandatory, but not juris- 
dictional, The stipulation of the parties extending defendant’s time to 
answer or move to the complaint did not permit an extension of the period 
of time in which the petition for removal could be filed. However, even 
though the case may have been improvidently removed in the sense that 
the petition for removal was not filed within the time prescribed by statute, 
that was not a jurisdictional defect. The plaintiff’s original motion to 
remand made no mention of the defendant’s untimely filing; affirmative 
action in the federal court on the part of the plaintiff in filing a request 
for a jury trial has estopped him to assert any right to remand to the state 
court. Green v. Zuck, 133 F. Supp. 436 (S.D. N. Y. 1955). 

Prior to 1948 the removal provision required that the petition be 
filed “at any time before the defendant is required by the laws of the 
state or the rule of the state court in which such suit is brought to answer 
or plead.” 36 Stat. 1095, 28 U.S. C. §72 (1911). The revision of the 
Judicial Code in 1948 made various changes in the removal procedure. 
Section 1446 (b) of Title 28 provided that the petition was to be filed 
“within twenty days after the commencement of the action or service of 
process whichever was later.” 62 Strat. 939 (1948). This statute was 
amended in 1949 so that, at the present time, the petition must be filed 
“within twenty days after the receipt by the defendant of a copy of the 
initial pleading, or within twenty days after the service of summons if 
the initial pleading is not required to be served on the defendant, whichever 
period is shorter.” 63 Strat. 101 (1949). 

Before the revision of 1948 there was a conflict as to whether a 
stipulation between the parties or a court order extending the defendant’s 
time to answer or otherwise plead, was effective to extend the time for 
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removal to federal court. A majority of the courts held it did not. See 
cases cited in 3 Moore’s Feperar Practice, §101.12, p. 3525, footnote 
26 (1938). For cases holding to the contrary see Anthony, Inc. v. Na- 
tional Broadcasting Co., 8 F. Supp, 346 (S.D. N. Y. 1934) and cases 
cited therein. The minority courts held that the defendant was not re- 
quired to answer or plead within the meaning of the statute until expira- 
tion of the court order. Hansford v. Ordean Wells Co., 201 Fed. 185 
(Mont. 1912). After the revision of 1948 the U. S. District Court for 
the southern district of New York repudiated its former view that a stipu- 
lation or court order would automatically grant extension. Dutton v. 
Moody, 104 F. Supp. 838 (S.D. N. Y. 1952). That case held that 
Congress intended to achieve nationwide uniformity as to the period in 
which a petition for removal could be filed; thus, the rationale of the 
former rule was destroyed because the statute was no longer framed in 
terms of time to answer, but prescribed a specific time period. 

It seems reasonably clear that this interpretation of Congressional 
intent is the correct and logical one. However, there is some disagreement 
as to whether the Congressional purpose was wise. See Keeffe, Venue and 
Removal Jokers in New Judicial Code, 38 va. L. REV. 569 (1952). 
This article points out that the rigidity of the rule may work some in- 
justices, particularly in the case of non-resident motorists, In such a situ- 
ation process is usually served on a state official acting as implied designee. 
Although notice is then mailed to the defendant’s last known address, 
service of process is considered complete when the implied designee is served 
and the twenty day period begins to run. The result is that the defendant 
has little time to appraise his position and decide whether or not to request 
removal to federal court. However, some courts, such as the U. S. District 
Court for the southern district of Ohio, have taken the view that service 
is not complete and the twenty day period does not begin to run until the 
defendant has received actual notice. Moon v. Makowski, 114 F. Supp. 
914 (S. D. Ohio 1953). For other cases in accord and to the contrary 
see Mahony v. Witt Ice and Gas Co., 131 F. Supp. 564 (W.D. Mo. 
1955) and cases cited therein. 

The principal case has much support for its proposition that “manda- 
tory” is not synonymous with “jurisdictional.” Professor Moore says: 
“Under the prior practice the time limitation on removal was said not 
to be jurisdictional, but merely modal and formal; and this rule is equally 
applicable under the new code.” Moore’s COMMENTARY ON THE U., S. 
JupictaL Cope, §0.03 (42), p. 273 (1949). For case authority prior 
to 1948 see Ayers v. Watson, 113 U. S. 594 (1894) and Powers v. 
Chesapeake and O. R. Co., 169 U. S. 92 (1898). Recent cases which 
hold that the time limitation is modal, not jurisdictional, and subject to 
waiver are: Kramer v. Jarvis, 81 F. Supp. 360 (Neb. 1948); Hamilton 
v. Hayes Freight Lines, 102 F. Supp. 594 (E.D. Ky. 1952); Fisher v. 
Exico Co., 13 F. R. D. 195 (E.D. N. Y. 1952). If there is diversity of 
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citizenship and the amount in controversy is more than $3000, the re- 
quirements of federal jurisdiction are met. For this reason 28 U. S. C. 
$1447 (c) (1952), which provides that if the case has been improvidently 
removed and without jurisdiction the federal court shall remand to the 
state court, has no application. 

There is justification for the point of view taken by these courts. In 
all fairness to both parties there ought to be a point at which the plaintiff 
can no longer attack the procedure by which removal to the federal court 
was made, The litigants can then devote their energies and efforts to the 
merits of the case. See Fep. R. Civ. P. 12 (h), which provides only one 
opportunity to make certain objections as to matters of procedure. 

Jacque W. Pierce 


AGENCY—CONTRIBUTORY NEGLIGENCE OF SON WHOSE APPLICATION 
FOR AN OPERATOR’s LICENSE SIGNED BY FATHER Bars SuIr BY FATHER 
AGaInst THIRD Person UnpER Outo Rev. Cope §4507.07 

This is an action by plaintiff to recover damages to his automobile 
which was being driven by his minor son when the accident occurred. The 
plaintiff had signed his minor son’s application for an operator’s license. 
The accident was caused by the combined negligence of both the son and 
the defendant. From an adverse judgment in the trial court, the plaintiff 
is appealing to the Court of Appeals. Held, under Ou1o Rev. Cope 
$4507.07 which imputes negligence of a minor motorist to the person 
signing the minor’s application for an operator’s license, the contributory 
negligence of the son is imputed to the plaintiff so as to bar his suit. Mc- 
Cants v. Chenault, 98 Ohio App. 529, 130 N.E. 2nd 382 (1954). 

At common law there are two requirements for an imputation of 
negligence from a tortfeasor to an innocent person: the tortfeasor must 
be a representative of such person acting within the scope of his employ- 
ment and must be subject to a right of control by such person at the time 
of the tort. Babbitt v. Say, 120 Ohio St. 177, 165 N.E. 721 (1929); 
Highee Co. v. Jackson, 101 Ohio St. 75, 128 N.E. 61, 14 A.L.R. 131 
(1920). This general rule is also applicable to an imputation of contribu- 
tory negligence. Cincinnati Street Railway Co. v. Wright, Adm’r., 54 
Ohio St. 181, 43 N.E. 688 (1896). 

The courts in the majority of the jurisdictions take the view that a 
family relationship such as husband and wife or parent and child stand- 
ing alone is not enough for the imputation of negligence. The courts reason 
that such a relationship does not meet the tests of a person acting within a 
scope of employment and subject to a right of control. Davis v. Guarnieri, 
45 Ohio St. 470, 15 N.E. 350 (1887); Neal v. Rendall, 98 Me. 69, 56 
Atl. 209 (1903). 

With the advent of the automobile and the ever-increasing risk of 
damage to persons and property arising out of its operation, some states, 
either through decisional or statutory law, have departed from these gener- 
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al requirements for the imputation of negligence and have formulated cer- 
tain specific rules with regard to the operation of motor vehicles. 

The “family purpose” doctrine is found in about half of the Ameri- 
can jurisdictions. The courts following this doctrine hold that the owner 
of an automobile who permits members of his family to drive it for their 
own convenience is liable for the negligence of such person on the ground 
that the owner has made such a family purpose his “business”. This theory 
is based on the fiction that the owner has his automobile for the purpose 
of providing pleasure for his family, and that whenever any member 
of his family is driving it, he is furthering the owner’s interest and is there- 
fore his agent. King v. Smyti., 140 Tenn. 217, 204 S. W. 296 (1918); 
Dibble v. Wolff, 135 Conn. 428, 65 A. 2d 479 (1949); Lattin, Vicari- 
ous Liability and the Family Automobile, 26 Micn. L. Rev. 846 (1928); 
PBossER, Torts, p. 369 (2d ed. 1955). 

Other jurisdictions have rejected the “family purpose” doctrine and 
have held that in order for liability to attach to the owner of an automobile 
because of the negligence of the driver, the driver must actually be an 
agent or a servant of the owner acting within his scope and subject to an 
immediate right of control by the owner. Trice v. Bridgewater, 125 Tex. 
75, 81 S.W. 2d 63, 100 A.L.R. 1014 (1935); Anderson v. Byrnes, 344 
Ill. 240, 176 N.E. 374 (1931); Bretzfelder v. Demaree, 102 Ohio St. 
105, 130 N.E. 505 (1921). 

There are several types of statutes which attempt to solve this prob- 
lem. In some states it is provided that a lessor of motor vehicles is responsi- 
ble for damage done through the negligent driving of a lessee. Conn. 
Gen. Star. §2479 (1949); Me. Rev. Strat. c.22 $157 (1954). Some 
states have passed statutes providing that an owner of a motor vehicle is 
liable for damage caused by a minor below a certain age operating the 
vehicle with the owner’s consent. Me. Rev. Stat. c.22 §156 (1954); 
Det, Cope Ann. Tit. 21 §6106 (1953); IpaHo Cope §49-1003 
(1949). In other jurisdictions there is legislation making the automobile 
owner liable for injuries to third persons caused by the negligence of any 
person, whether a member of the family or not, who is operating the auto- 
mobile on the public highway with his consent. N. Y. VEHICLE AND 
TraFFic Law §59; Iowa Cope §321.493 (1950). Other states have 
statutes like that involved in the principal case providing that the person 
who signs a minor’s application for a driver’s license is liable for the 
negligence of the minor, Det. Cope ANN. tit. 21 §§2710, 6105 (1953); 
Onto Rev. Cope §4507.07 (1953). 

Jurisdictions having a statute of the type which makes the owner 
liable for any injuries to third persons caused by the negligence of any 
person operating the automobile with his consent differ as to whether the 
contributory negligence of the driver is imputed to the owner so as to bar 
his suit against a negligent third person. The Iowa Supreme Court has 
held that such a statute is broad enough to cover ai/ the legal relations of 
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principal and agent and that since the negligence of an agent is imputed 
to a principal under circumstances stated above, an owner’s suit is barred 
by the negligence of the driver. Secured Fimance Co. v. Chicago Rock 
Island & Pac. Ry., 207 Iowa 1105, 224 N.W. 88, 61 A.L.R. (1929). 
Delaware, Minnesota, and New York, however, follow the view that 
such a statute applies only for the purpose of holding the owner liable to 
the person injured and does not make the driver’s contributory negligence 
imputable to the owner in an action against a third person. These states 
have held that the purpose of such a statute is only to provide for the 
establishment of financial responsibility of the owners of motor vehicles 
and not to create a general principal-agent relationship. Westergreen v. 
King, 99 Atl. 2d 356 (Del. 1953); Jacobsen v. Dailey, 228 Minn. 201, 
36 N.W. 2d 711, 11 A.LR. 2d 1429 (1949); Mills v. Gabriel, 259 
App. Div. 60, 18 N. Y. S. 2d 78, affirmed, 284 N. Y. 751, 31 N.E. 2d. 
512 (1940). 

The principal case seems to be the only reported decision considering 
whether under the Ohio type of statute, i.¢., one imputing negligence of 
a minor to the person signing the application for the minor’s driver’s 
license, the contributory negligence of the minor is imputed to the signer 
so as to bar a suit by the signer. The Court states at page 530: 

We believe the Legislature intended joint and several 
liability in all its implications not only in money damages to 

an injured third party, but that, having placed a potentially 

dangerous instrumentality in the hands of a minor, the person 

responsible therefor should stand in exactly the same position 

as the minor and be clothed with the imputation of negligence 

for all purposes. 

It is submitted that the Court in this case took out of context the 
paragraph of the statute imputing the negligence of the minor to the signer. 
This is indicated by the court’s failure to read it in conjunction with a 
following provision of the same statute which states that on proof of 
financial responsibility of the minor such person signing the application 
is not subject to the liability, The combination of these two provisions 
seems to indicate that the legislative intent in passing the statute was 
to provide more certain compensation in money damages for a third 
person injured by a minor motorist and not to bar an action by the signer 


under the circumstances of the principal case. 
T. Bryan Underwood, Jr. 


Torts—NEGLIGENCE—INTERVENING AGENCY CAPABLE OF 
ELIMINATING ExiIstiInG HAZARD 


Action by plaintiff to recover damages for injuries received when a 
forging crashed through his car windshield after falling from a passing 
truck. Ford Motor Co, operated a forge plant in Canton, Ohio, and there 
packed and loaded forgings to be shipped to Detroit, Michigian on a 
tractor-trailer unit of Rogers Transportation Co. En route, the driver 
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observed forgings falling from the truck and stopped to repair the broken 
box which he found on the trailer. To accomplish the repair he knocked 
boards off two other pallet boxes, one containing forgings similar to the 
one which struck the plaintiff, and nailed them onto the broken box. 
After continuing for some distance, the driver stopped to check his load 
and found forgings, resembling the one found in plaintiff’s car, lying 
loose on the bed of the trailer. The court assumed, on the theory pre- 
sented, that Ford was negligent, and Held: Rogers was a responsible 
intervening agency, “which, after becoming conscious of the hazard, 
could and should have eliminated it, and by not doing so broke the chain 
of causation between Ford’s negligence and the injury.” Hurt v. Rogers 
Transportation Co.; Ford Motor Co., Appellant, 164 Ohio St. 323, 130 
N. E. 2d 824 (1955). 

The court of common pleas, which granted a motion for judgment 
non obstante verdicto, was affirmed. The case in the lower courts dealt 
chiefly with problems of proof. Specifically, the problem was whether 
the forging slipped through the negligently constructed box, or bounced 
out as a result of the driver’s removing the upper most slap. Under the 
view of the case taken by the court, after the situation had been discovered 
the origin of the forging was of no consequence, The appellate court held 
that reasonable minds could find the forging had slipped through the 
slats, thus posing a jury question which the trial court improperly took 
from the jury’s province. This does not appear from the opinion to have 
been considered by the Supreme Court. Forgings had slipped between 
the slats on previous occasions, a fact of which Ford was aware. The 
court disposed of the contention that Ford could be held to foresee the 
natural and probable results of its negligence with the statement that 
“having accepted the load, Rogers’ transportation thereof and its own 
attempt to remedy the defect relieved Ford of any responsibility it may 
originally have had.” The attempt to correct the discovered defects thus 
was held to insulate Ford from liability for subsequent injuries to the 
plaintiff, irrespective of the possible, even probable, foreseeability thereof. 

The court placed the principal case within the rule of the Thrash 
case: “Moreover, im the circumstances of this action the U-Drive-It 
Company may invoke the rule that, where there intervenes between an 
agency creating a hazard and an injury resulting from such hazard 
another conscious and responsible agency which could or should have 
eliminated the hazard, the original agency is relieved from liability. A 
break in the chain of causation thereby takes place which operates to ab- 
solve the original agency.” Thrash v. U-Drive-It Co., 158 Ohio St. 465, 
110 N.E. 2d 419 (1953). Circumstances of the principal case were 
held to be such that Ford could invoke the above rule. Justification on 
this basis can be refuted by a glance behind the rule, disclosing serious 
weaknesses in it. 

“The defendant ordinarily will not be relieved of liability by an 








246 OHIO STATE LAW JOURNAL [Vol. 17 


intervening cause which could reasonably have been foreseen, nor by 
one which is a normal incident of the risk created.” PRossER, HANDBOOK 
on THE Law oF Torts 266 (2d ed., 1955). “The fact that an inter- 
vening act of a third person is negligent in itself or is done in a negligent 
manner does not make it a superseding cause of harm to another which 
the actor’s negligent conduct is a substantial factor in bringing about, if 
(a) the actor at the time of his negligent conduct should have realized 
that a third person might so act, or (b) a reasonable man knowing the 
situation existing when the act of the third person was done would not 
regard it highly extraordinary that the third person had so acted, or (c) 
the intervening act is a normal response to a situation created by the actor’s 
conduct and the manner in which it is done is not extraordinarily negli- 
gent.” 2 RESTATEMENT OF THE LAw oF Torts 447 at 1196. (Emphasis 
added.) Upon reflection, the Thrash rule is found to be inadequate be- 
cause of the omission of any consideration of natural and foreseeable 
consequences, a necessary segment of any supervening negligence rule. 


There are hundreds of cases which involve the question in point; 
it would be mere surplusage to belabor them all. A leading Ohio case 
is Pennsylvania R. R. Co. v. Snyder, 55 Ohio St. 342, 45 N.E. 559 
(1896). The defendant had delivered a box car to plaintiff’s employer 
to be shipped to Detroit. Defendant was negligent in not repairing the 
ladder upon which employees were to stand, but Snyder’s employer was 
also negligent in failing to inspect before putting the car into operation. 
The court held defendant liable because the negligence of the immediate 
employer was not an efficient intervening cause, for the defendant could 
apprehend the result as the natural and probable consequence of his negli- 
gence. The similarity between the Snyder case and the principal case 
is striking, though they are not precisely the same. In Gedeon v. East 
Ohio Gas Co., 128 Ohio St. 335, 190 N.E. 924 (1934), the de- 
fendant’s driver stopped his car at the curb, opened the car door on the 
driver’s side, and jumped out into the stream of traffic without looking. 
As he jumped in front of an approaching automobile, the driver of the 
automobile swerved his car to avoid the the defendant’s driver and went 
completely across the road and onto the sidewalk where he struck the 
plaintiff. In holding that the plaintiff could recover against the Gas Com- 
pany, the court stated that a “tort feasor can be held legally responsible 
only for the probable consequences of his act . . . By probable, how- 
ever, is not meant ‘more likely than not,’ but rather ‘not unlikely’ or 
such a chance of harm as would induce a prudent man not to run the 
risk, such a chance of harmful result that a prudent man would fore- 
see an appreciable risk that some harm would happen.” ‘Thus, in the 
principal case Ford was bound to foresee some risk of harm after it had 
been warned that forgings had been falling from its boxes and when it 
knew or should have known that upon falling from the truck those forg- 
ings could injure an innocent person. The defendant’s driver in Pugh 
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v. Akron-Chicago Transportation Co., 64 Ohio App. 479 (1940), had 
blocked the road with his truck during efforts to repair it. While the 
plaintiff’s car was waiting behind the truck, another car struck him from 
the rear forcing plaintiff into the truck. The court held that as a matter 
of common knowledge the defendant’s truck driver could have reason- 
ably anticipated such collision as a not entirely improbable result of ob- 
structing the highway. Neff Lumber Co. v. Bank, 122 Ohio St. 302, 
171 N.E. 327 (1930); Mudrich v. Standard Oil Co., et al., 87 Ohio 
App. 8, 86 N.E. 2d 324 (1949), and Callahan v. N.Y.C. Ry Co., 22 
Ohio Op. 164, 37 N.E. 2d 620 (1942) are a few of the many other 
cases in Ohio dealing with the problem of proximate cause. 

The general rule seems clearly to include a consideration of fore- 
seeability and natural and probable consequences. The reasonable infer- 
ence to be drawn from the court’s remarks in the principal case that 
“. . » Rogers was a responsible intervening agent which, after becoming 
conscious of the hazard, could and should have eliminated it, and by not 
doing so broke the chain of causation . . .” is that Ford would have been 
absolved of liability regardless of the origin of the forging because the 
driver discovered the hazard. A jury could reasonably have found the 
driver’s actions were not highly extraordinary under the circumstances, and 
that Ford could have reasonably foreseen that a truck driver would 
attempt to repair, with whatever tools he may carry with him, the negli- 
gently constructed box. It would not be unreasonable to present such a 
question of proximate cause to the jury, assuming as we do that it is a 
problem upon which reasonable minds could differ. 

A more sensitive appreciation of the developments in negligence law 
and a wiser application of its principles would have led to a contrary 
decision in the principal case. Clarification of the principles of negligence 
law is a much desired end for which modern courts should strive. 

David A. Katz 


CRIMINAL Law — REFUSAL OF DEFENDANT TO SUBMIT TO 
INTOXICATION TEsT IN PROSECUTION FOR DRUNKEN DRIVING 


Defendant was arrested by a member of the Columbus Police De- 
partment and taken to police headquarters where he was charged with 
violation of a city ordinance against operating a motor vehicle while 
intoxicated. While at the headquarters, defendant was asked to submit to 
a urinalysis and blood test to be given by the police chemist to determine 
the extent of defendant’s intoxication. Defendant refused the request 
unless his physician were present or would give the test. No response was 
made to this conditional answer and no test was made. At the trial the 
police chemist was called as a witness by the prosecution and testified at 
length as to his experience in administering such tests, the scientific prin- 
ciples involved and the infallibility of the tests to determine the extent 
of intoxication. Counsel for the defendant objected to the admission of 
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this testimony, but was overruled. Held: the refusal of the defendant 
to submit to a urinalysis test unless his physician were present was reason- 
able and does not lay the foundation for any inference of an admission 
of guilt. Under such circumstances, it was prejudicial error for the trial 
court to admit the testimony of the police chemist as to the infallibility 
of the intoxication test. City of Columbus v. Mullins, 162 Ohio St. 
419, 123 N.E. 2d 422 (1954). 

In recent years the question of the use of scientific tests to determine 
the extent of intoxication and the admissibility in evidence of the results 
has been litigated by the courts in many states. Heretofore, the issues 
raised have fallen into one of several categories. When a party volun- 
tarily submits to such a test the courts have consistently held the results 
thereof admissible in evidence. City of Columbus v. Thompson, 55 
Ohio L. Abs. 302, 89 N.E. 2d 604 (1949); State v. Morkid, 286 N.W. 
413 (Iowa 1939); State v. Duguid, 50 Ariz. 276, 72 P. 2d 435 (1937). 
But see, Halloway v. State, 146 Texas Crim. 353, 175 S.W. 2d 258 
(1943). The most controversial group of cases involves the admissibility 
of the fact of a party’s refusal to submit to the test. In this area the 
courts have differed in their application of the privilege against self- 
incrimination in criminal actions when the prosecution attempts to com- 
ment on the party’s refusal. State v. Benson, 230 Iowa 1168, 300 N.W. 
275 (1941); Apodaca v. State, 140 Texas Crim. 593, 146 S.W. 2d 381 
(1940); State v. Gratton, 60 Ohio App. 192, 20 N.E. 2d 265 (1938). 
See also, On10 Const., Art. I § 10; 8 Wicmore, Evipence § 2265 
(3rd Ed. 1940). The question of admissibility of evidence received 
from an unreasonable search and seizure has been raised in a third class of 
cases where the specimen was taken from defendant at a time when he 
was not able to consent to or resist the action. Block v. People, 125 Colo. 
36, 240 P. 2d 512 (1952), cert. denied 343 U.S. 978 (1952); State 
v. Weltha, 228 Iowa 519, 292 N.W. 148 (1940). See also Rochen v. 
California, 342 U.S. 165 (1952). The instant case raises a new ques- 
tion, that is, the existence of a middle ground position between a voluntary 
submission and an absdlute refusal to submit to an intoxication test. It 
appears from a review of the cases that the Ohio court in the instant 
case was the first to raise and pass on the legal merit of a reasonable 
refusal to undergo such a test. 

In the absence of any case law in point, it is necessary to look to 
other areas of the law to endeavor to determine by comparison and 
analogy the proper legal position on the point. Rule 35 (a) of the 
Federal Rules of Civil Procedure provides in part: “In an action in 
which the mental or physicial condition of a party is in controversy, the 
court . .. may order him to submit to a physical . . . examination by a 
physician . . .” 28 U.S.C. § 4323. A few states have enacted similar 
legislation, while in others it has been held that the courts have an inherent 
power to order an examination when it becomes necessary to serve the 
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ends of justice. §. §. Kresge Co. v. Trester, 123 Ohio St. 383, 175 N.E. 
611 (1931); Wittenberg v. Onsgard, 78 Minn. 342, 81 N.W. 14 
(1900). The courts have insisted, however, that such examination be con- 
ducted by an impartial, competent physician. Where it was shown by the 
party ordered to submit to the examination that the examination would be 
injurious to his health, the court deemed the condition unreasonable and 
refused to grant the order. Distler v. John Shilito Co., 26 Ohio L. Abs. 
430, 11 Ohio Opp. 181 (1941). So too, when the party showed that 
the examination would be excessively painful and dangerous, the court 
refused to compel such action. Carrig v. Oakes, 18 N.Y.S. 2d 917, 259 
App. Div. 138 (1940). In several cases where the party was ordered 
to undergo a physical examination, the patient has requested that his physi- 
cian be present at that time and the courts have allowed this request, 
holding it to be a reasonable one. Pollard v. Page, 56 Ga. App. 503, 
193 S.E. 117 (1937); Willams v. Chattanooga Iron Works, 131 Tenn. 
638, 176 S.W. 1031 (1915). These cases are distinguishable on the 
facts from the instant case, but the manifest principle is analagous. 
Although the reasonable request in the principal case was to have 
the party’s own physician during the administration of the test, there is 
another area in which the problem may well arise, that is, the right to 
consult counsel generally over the telephone, but in person if his presence 
can be had immediately before submitting or refusing to submit to the test. 
The right of an accused party to counsel is deemed fundamental to our 
system of justice, U. S. Const., Amend, VI, but in the application of this 
principle to the states, through the Fourteenth Amendment, the right 
has not been extended as far as seems desirable. Thus, some states have 
enacted legislation extending the scope of this right. In Ohio it appears 
that a party charged with a crime has a right to confer privately with his 
legal adviser at all reasonable times. Snook v. State, 34 Ohio App. 60, 
170 N.E. 444 (1929). It is provided in Onto Rev. Cope § 2935.17 
that “A court or magistrate must allow an accused a reasonable time to 
send for counsel, and for that purpose may postpone the examination.” 
Correlatively, Onto Rev. Cope, § 2935.16 states that “After arrest of 
a person ... any attorney at law... may, at the request of the prisoner 
. .immediately visit the person arrested and consult him privately .. .” 
The right to consult counsel immediately is particularly important in these 
cases because of the liberal interpretation most courts have given to acts 
allegedly constituting a voluntary submission to an intoxication test, and 
further, because of the different treatment by the courts of the accused’s 
refusal to submit. Therefore, it appears that a request by the party to 
consult counsel before he is required to consent or refuse to submit 
to an intoxication test should and would be deemed a reasonable one. 
In any attempt to determine the bounds of reasonable requests as a 
condition precedent to submission to a scientific intoxication test, we must 
consider the scientific aspects of the problem, Is is obvious that the com- 
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pliance with a reasonable request necessary involves a delay in time before 
the party produces the specimen for analysis, and the lapse of time between 
the arrest and taking the specimen will have a direct relation to the 
alcoholic content found in the body. Alcohol begins to oxidize in appre- 
ciable quantities soon after absorption, often within five or ten minutes. 
39 J. Crim L. & C. 225 (1945). This oxidation takes place only in 
the blood stream and thus the alcohol content in the urine will not be dis- 
turbed. However, when the alcohol content or build-up in the urine 
is greater than that in the blood stream, the alcohol will pass out of the 
bladder and become diffused into the blood stream where it will be oxi- 
dized, There is no way to determine at any given time the relative content 
of alcohol in the blood or in the urine, save by taking a sample of each. 
It is known that although the build-up in the blood is more rapid, by 
the time a peak of alcoholic saturation is reached by a person, the alcohol 
content in the urine will exceed the content in the blood by a five to four 
ratio, The problem is further complicated by the fact that the rate of 
oxidation varies with the individual on the basis of size, activities, degree 
of saturation and other lesser factors. Several states have taken cognizance 
of these facts and require that the specimen be taken within two hours 
after arrest to be admissible in evidence. N. Y. VEHICLE & TRAFFIC 
Law, Art. 5, § 70 (5); Wis. Strat. § 85.14 (4). It is generally agreed 
that such provisions materially increase the accuracy of the test. 

The established practice of police chemists and others administering 
the test is to take a specimen from the accused as soon as he is brought in 
and to determine the percent of alcohol by weight in the system as of 
that time. Any lapse of time while a reasonable request is being granted 
would necessarily mean greater oxidation of the alcohol in the system 
and the test therefore would not reflect the party’s true state of intoxica- 
tion. It is recognized that juries place great reliance on the scale for meas- 
uring the extent of intoxication in terms of the percentage of alcoholic con- 
tent in the body set forth by the National Safety Council’s Committee 
on Tests for Intoxication, and some states have written this scale into their 
traffic laws. N. Y. VEHICLE & TraFFic Law, supra; Wis. STAT., supra. 
This scale states that an alcoholic content of under .05% by weight is 
prima facie evidence that the party is not intoxicated, .06 to .14% is 
substantial evidence but raises no inference, and .15% or higher is prima 
facie evidence that the party is intoxicated. 

One possible solution compromising the right to reasonable requests 
and the consequent time lapse with the necessity for determining the 
alcoholic content at a time as near the arrest as possible, would be to 
allow the police chemist to take two specimens, one hour apart, after 
the request has been granted. The difference in the content would repre- 
sent the minimum hourly rate of oxidation in the person. With this 
figure it would be possible to calculate back from the time of the first test 
to determine the alcoholic content in the accused at any time after he had 
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ceased consumption. Since the rate of oxidation is highest at the time 
of peak saturation and diminishes with lesser content, the rate as de- 
termined by the two tests, when used to calculate a prior state of intoxi- 
cattion could work only for the benefit of the party. This practice is used 
in some cases now, but a widespread application would depend on its 
reconsiliation with the provisions of the New York and Wisconsin laws 
for taking the test within two hours after arrest. 

The Supreme Court in the principal case has opened up a novel 
point of law. Although the implications are quite broad, the court disposed 
of the matter in a one sentence paragraph, prefaced with the phrase “in 
our opinion” and without any treatment of the relevant legal or scientific 
problems. The situations are perhaps limited in which a person accused 
of being under the influence of alcohol might make a reasonable request 
as a prior condition to submission to a scientific intoxication test. Never- 
theless, there is an apparent need for a consideration of the various factors 
involved and the setting forth of some guiding tests and principles, lest 
the reasonable request becomes a dodge of the accused to delay and thus 
lessen his chances of conviction. 

Marc Gertner* 

* Winner of the Donald S. Teller Memorial Award for 1955-56. 















